State Water Resources Control Board
Division of Water Rights

1001 I Street » Sacramento, California 95814 * (916) 341-3057

Mailing Address: P.O. Box 100 * Sacramento, California 95812-0100

Linda S. Adams FAX (916) 341-5048 = http://www.waterboards.ca.gov Edmund G. Brown Jr.
Acting Secretary for Governor
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In Reply Refer To:
A JDM:S008209, S014981 and
FEB 0 4 2011 S0147509 et al

Pine Gulch Creek Watershed Enhancement Project
c/o Barry H. Epstein

Fitzgerald Abbott & Beardsley, LLP

1221 Broadway, 21% Floor

Oakland, CA 94612

Dear Mr. Epstein:

ORDER APPROVING THE PETITION FOR CHANGE IN CONDITIONS OF INSTREAM FLOW
DEDICATION FOR STATEMENTS OF WATER DIVERSION AND USE 8209, 14981, 14759,
14760, AND 14764 AND DENYING THE REQUEST TO RECIND CORRECTION ORDER

The orders approving the petitions for change in the conditions of the instream flow dedication
associated with Statements of Water Diversion and Use 8209, 14981, 14759, 14760 and 14764
are enclosed. The orders amend condition 1 of the January 20, 2010 correction order issued
for Statements 8209, 14981, 14759, 14760, and 14764 and deny the request to rescind the
correction order. Please read the conditions of the orders carefully so that you are familiar with
your responsibilities.

The State Water Resources Control Board requires that-water diverters submit triennial
Supplemental Statements of Water Diversion and Use (Supplemental Statements)
documenting the amount of water that has been diverted pursuant to their riparian claim.
Please note that in the triennial Supplemental Statements the water diverter will be required to
provide a daily record of the quantity dedicated to the environment, pursuant to the instream
flow dedication. Beginning in 2011, water diverters will be required to file Supplemental
Statements online using the Report Management System. The State Water Resources Control
Board will provide you with instructions for filing online reports in early 2011.

The orders approving the petitions for change may be viewed at:
http://www.waterboards.ca.gov/water issues/programs/ewrims/statements/. If you require
further assistance, please contact Jennifer Dick-McFadden at (916) 322-8568, or by email at
jdick-mcfadden@waterboards.ca.gov. _

Sincerely, |

ORIGINAL SIGNED BY:

Phillip Crader, Acting Manager
Permitting and Licensing Section

Enclosures (4)

California Environmental Protection Agency
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Barry H. Epstein -2-

cc: (without enclosures)
Star Route Farms North Parcel
Star Route Farms South Parcel
c/o Warren and Amy Weber
95 Olema-Bolinas Road
Bolinas, CA 94924

New Land Fund
c/o Dennis Dierks
PO Box 382
Bolinas, CA 94924

Fresh Run Farm
c/o Peter Martinelli
PO Box 478
Bolinas, CA 94924

ANT: DCC: 01/27/11 '
U:\PERDRW\ANguyenTan\Pine Gulch Enhancement\8-9-10 Petitions Orders\Cover letter.doc
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Riparian Diversion Statements 14759, 14760, and 14764
Fresh Run Farm

ORDER APPROVING CHANGE IN CONDITION OF INSTREAM FLOW
DEDICATION AND DENYING REQUEST TO RESCIND
CORRECTION ORDER

SOURCE: Pine Guich Creek tributary to Bolinas Lagoon thence Pacific Ocean
COUNTY: Marin

WHEREAS:

1. On July 31, 2009, the State Water Resources Control Board (State Water Board), Division of
Water Rights (Division) approved the petition for change in purpose and place of use, pursuant to
Water Code Section 1707, for riparian diversion claimed under Statements of Water Diversion
and Use 14759, 14760, and 14764 filed by Fresh Run Farm (Petitioner). Pursuant to the instream
flow dedication order, water that would otherwise have been diverted from Pine Guich Creek for
irrigation during the period of July 1 to December 15 shall remain instream and be dedicated to
fishery and habitat enhancement between the Petitioner's point of diversion and Bolinas Lagoon.
To substitute the water dedicated to Pine Gulch Creek, the Petitioner filed Application 31752 on
March 19, 2009 to appropriate winter flows by permit. Permit 21249 was issued July 31, 2009.

2. The Petitioner's Agent notified the Division by email on December 17, 2009 that the July 31, 2009
order did not provide a temporal connection between the instream flow dedication and
appropriative storage rights. Section 8 (b) of Application 31752 indicates that construction of the
project was to start in 2009 and the year of first water use was to occur in 2010. A correction
order was issued January 20, 2010 implementing the timeline identified in the appllcatlon
pursuant to Water Code sectlon 1124.

3. The Petitioner's Agent notified the Division by email dated January 25, 201_0 that the original time
frame, identified in Application 31752, is no longer valid due to lack of project funding and delay in
submittal of permit applications to the Army Corps of Engineers and the Department of Fish and
Game.

4, A petition for change was filed on August 9, 2010 requesting an amendmerit to recognize that the
commencement of the proposed instream flow dedication be conditioned upon reservoir-
construction. The petition for change also included a request to rescind the January 20, 2010
correction order.

5. California Code of Regulations Section 768 states that any person"interested in the permit
- affected by the order may petition the State Water Board for reconsideration of the matter no




later than 30 days after adoption by the State Water Board. The request to rescind the
January 20, 2010 correction order occurred beyond the specified time frame.

6. Pursuant to California Code of Regulations Section 795, the State Water Board's notice
requirements shall be based on the potential effects of the proposed change on legal users of
water and on fish, wildlife, and other instream beneficial uses of water. The August 9, 2010
petition for change requests amendment of the time schedule for completion of the project that
benefits instream beneficial uses. Consequently, a public notice was not issued. The Department
of Fish and Game was notified of the petition for change by letter dated September 16, 2010
pursuant to Water Code Section 1703.

7. Marin County, as the Lead Agency, prepared an Initial Study (IS) for this project pursuant to the
California Environmental Quality Act (CEQA) (California Code of Regulations (CCR), tit. 14,
§ 5063.) The IS described the dedication to instream flows under Water Code Section 1707 as
being linked directly with the appropriative storage rights associated with the proposed reservoirs.
The IS concluded that project implementation would result in significant, long-term protection and
management of aquatic habitat on private lands within the Pine Guich Creek watershed. The
petition for change submitted August 9, 2010 does not request any change to the proposed
project as evaluated pursuant to CEQA. Incorporation of language updating the temporal
connection identified in condition 1 of the correction order would not result in significant adverse
impacts to the environment.

8. The State Water Board finds that, with the conditions included in this order, the change will neither
increase the amount of water that the Petitioner is entitled to use or unreasonably affect any legal
user of water. The State Water Board further finds that the change is in the public interest and the
change will not adversely affect fish, wildlife, instream beneficial uses, or public trust resources.

NOW, THEREFORE, IT IS ORDERED THAT

1. Condition 1 of the correction order approving the instream flow dedication be amended to include
the following language:

Upon completion of reservoir construction and commencement of project operations pursuant to
Permit 21249, Petitioner shall dedicate to instream flows, from the period of July 1 to

December 15 of each year, all riparian water previously diverted for the purpose of irrigation under
Statements of Water Diversion and Use 14759, 14760, and 14764. During this period, riparian
water may be diverted for domestic and industrial purposes only.

2. All other conditions specified in the Division’s correction order dated January 20, 2010 are not
affected by this order.

3. The request to rescind the January 20, 2010 correction order is denied.

STATE WATER RE YURCES CONTROL BOARD

L

Barbara Evoy, Deputy Director
Division of Water Rights

Dated: FEB 0 4 2011
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STATE OF CALIFORNIA _
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Riparian Diversion Statements 14759, 14760, and 14764
' Fresh Run Farm

ORDER APPROVING CHANGE IN CONDITION OF INSTREAM FLOW -
DEDICATION AND DENYING REQUEST TO RESCIND
CORRECTION ORDER

SOURCE: Pine Gulch Creek tributary to Bohnas Lagoon thence Pacific Ocean
COUNTY: Marln

- WHEREAS:

1. On July 31, 2009, the State Water Resources Control Board (State Water Board), Division of
Water Rights (Division) approved the petition for change in purpose and place of use, pursuant to
Water Code Section 1707, for riparian diversion claimed under Statements of Water Diversion
and Use 14759, 14760, and 14764 filed by Fresh Run Farm (Petitioner). Pursuant to the instream
flow dedication order, water that would otherwise have been diverted from Pine Guich Creek for
irrigation during the period of July 1 to December 15 shall remain instream and be dedicated to
fishery and habitat enhancement between the Petitioner’s point of diversion and Bolinas Lagoon.
To substitute the water dedicated to Pine Gulch Creek, the Petitioner filed Application 31752 on
March 19, 2008 to appropriate winter flows by permit. Permit 21249 was issued July 31, 2009.

2. The Petitioner’s Agent notified the Division by email on December 17, 2009 that the July 31, 2009
order did not provide a temporal connection between the instream flow dedication and
appropriative storage rights. Section 8 (b) of Application 31752 indicates that construction of the
project was to start in 2009 and the year of first water use was to occur in 2010. A correction
order was issued January 20, 2010 implementing the timeline identified in the application,
pursuant to Water Code section 1124.

3. The Petitioner's Agent notified the Division by email dated January 25, 2010 that the original time
frame, identified in Application 31752, is no longer valid due to lack of project funding and delay in
submittal of permit applications to the Army Corps of Engineers and the Department of Fish and
Game.

4. " A petition for change was filed on August 9, 2010 requesting an amendment to recognize that the
commencement of the proposed instream flow dedication be conditioned upon reservoir
construction. The petition for change also included a request to rescind the January 20, 2010
correction order.” -

5. California Code of Regulations Section 768 states that any person interested in the permit
affected by the order may petition the State Water Board for reconsideration of the matter no
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later than 30 days after adoption by the State Water Board. The request to rescind the
January 20, 2010 correction order occurred beyond the specified time frame.

Pursuant to California Code of Regulations Section 795, the State Water Board's notice
requirements shall be based on the potential effects of the proposed change on legal users of
water and on fish, wildlife, and other instream beneficial uses of water. The August 9, 2010
petition for change requests amendment of the time schedule for completion of the project that
benefits instream beneficial uses. Consequently, a public notice was not issued. The Department
of Fish and Game was notified of the petition for change by letter dated September 16, 2010
pursuant to Water Code Section 1703.

Marin County, as the Lead Agency, prepared an Initial Study (IS) for this project pursuant to the
California Environmental Quality Act (CEQA) (California Code of Regulations (CCR), tit. 14,

§ 5063.) The IS described the dedication to instream flows under Water Code Section 1707 as
being linked directly with the appropriative storage rights associated with the proposed reservoirs.
The IS concluded that project implementation would result in significant, long-term protection and
management of aquatic habitat on private lands within the Pine Gulch Creek watershed. The
petition for change submitted August 9, 2010 does not request any change to the proposed
project as evaluated pursuant to CEQA. Incorporation of language updating the temporal
connection identified in condition 1 of the correction order would not result in significant adverse
impacts to the environment. '

The State Water Board finds that, with the conditions included in this order, the change will neither
increase the amount of water that the Petitioner is entitled to use or unreasonably affect any legal
user of water. The State Water Board further finds that the change is in the public interest and the
change will not adversely affect fish, wildlife, instream beneficial uses, or public trust resources.

NOW, THEREFORE, IT IS ORDERED THAT

1.

3.

Condition 1 of the correction order approving the instream flow dedication be amended to include
the following language:

Upon completion of reservoir construction and commencement of project operations pursuant to
Permit 21249, Petitioner shall dedicate to instream flows, from the period of July 1 to

December 15 of each year, all riparian water previously diverted for the purpose of irrigation under
Statements of Water Diversion and Use 14759, 14760, and 14764. During this period, riparian
water may be diverted for domestic and industrial purposes only.

All other conditions specified in the Division’s correction order dated January 20, 2010 are not
affected by this order.

The request to rescind the January 20, 2010 correction order is denied.

STATE WATER RESOURCES CONTROL BOARD

ORIGINAL SIGNED BY:

Barbara Evoy, Deputy Director
Division of Water Rights

Dated:

FEB 0 4 201

ANT: DCC: 12/29/10
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Message | Page 1 of 3
Jennifer Dick-McFadden - RE: Pine Gulch Orders

From: Jennifer Dick-McFadden
To: Epstein, Barry H.

Date: 12/29/2010 8:52 AM
Subject: RE: Pine Gulch Orders

Barry,
I have included responses to your questions below. Please let me know if you need any additional clarification. Thanks.

1. Your understanding of the language that would be in effect is correct.
2. The language in condition 1 is referring to the same point in time (commencement of diversion into the pond).

Jennifer Dick-McFadden

Environmental Scientist

State Water Resources Control Board

Division of Water Rights

916-322-8568

jdick-mcfadden@waterboards.ca.gov

>>> 0On 12/15/2010 at 12:07 AM, in message <89BC2EE2D4CFFE4B873E7E68A86E115B06F2DA30@fab-ex.fab.com>, "Barry H.

Epstein" <bepstein@fablaw.com> wrote:
Jennifer-

| have reviewed the draft "Order Approving Change in Condition of Instream
Flow Dedication and Denying Request to Rescind Correction Order"
transmitted per your email below. | understand that the attached draft was
prepared for one of the three farmers' rights, but the same text would be used
to correct each of the 1707 Orders.

The original Orders were issued July 31, 2009. The SWRCB then issued Correction Orders in January 2010. The attached
draft Order is the third in the series. To help see the progression of the changes, | have prepared a copy of the text of the
original Order, showing the text that was deleted by the Correction Order (in strikeout), and then showing the text of the

Correction Order that would be deleted by this draft Order, if finalized (also in strikeout), with the proposed replacement
language inserted. In all cases, the substantive language being changed is in.paragraph 1 of the Order (on page 2).

| want to make sure that the progression of the text shown on the attached as my understanding is correct as to what language
actually would be in effect upon adoption of this draft Order Approving Change. Please confirm or correct my understanding in
this regard.

Also | would ask you to clarify the meaning of the term "commencement of project operations” as used in the draft Order, since
I do not recall that being a term that is defined in the Water Code or SWRCB regulations. The Petition had proposed the use of

the term "...water is first diverted to storage pursuant to Permit No. ..." The farmers would

| appreciate some additional clarity if the "commencement of project operations" is intended
to point to a different point in time or is just a different means of referring to the same point
in time (i.e., commencement of diversion into the pond under the appropriative right).

file://C:\Documents and Settings\staff\L.ocal Settings\Temp\XPérpwise\4D 1AF6E3SecDom1HQpo110013... 12/29/2010




Message Page 2 of 3

Note also that, at a minimum, each permit would have to be viewed as its own "project” in
order for this language to be appropriate. One farmer's commencement of exercise of his
appropriative right should not affect the date for cessation of riparian pumping unrelated to
that specific right. For example, if Star Route farms were to complete its pond construction
first and so be able to commence exercise of its appropriative rights, the other two farmers'
ponds may not yet be ready and so their riparian diversions will not cease at the same
time.

Thank you for forwarding the Order as a draft. This has provided the further opportuhity to
seek these clarifications before final action is taken.

Best regards,

-Barry.

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com

www.fablaw.com

v-card

FITZGERALD ABBOTT & REARDSLEY ir
ATTORNEYS AT LAW

Important: This electronic mail message, including any attached files, is being sent by or on behalf of a lawyer; it is confidential and it may contain or constitute
information protected by the attomey-client and/or the attomney work-product privileges. If the person actualty receiving this message, or any other reader of this message,
is not the named recipient, or the gmployee or agent responsible to deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this
communication or any part of it. If you have received this communication in efror, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank
you. .

--—-Qriginal Message-----

From: Jennifer Dick-McFadden [mailto:)Dick-McFadden@waterboards.ca.gov]
Sent: Monday, December 06, 2010 10:07 AM

To: Barry H. Epstein

Subject: Pine Gulch Orders

Barry,

I have attached the draft Order for the Pine Guich project. As all the orders will essentially be the same I have only
attached a copy of the draft order for S008209. Please let me know if you have any questions or comments by Monday,
December 20, 2010. If I do not hear from you by then I will assume that you have no comments or concerns with the
draft Order. Thank you. ‘

Jennifer Dick-McFadden

file:// C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4D1AF6E3SecDoml HQpo110013... 12/29/2010




Message i Page 3 of 3
Environmental Scientist
State Water Resources Control Board
Division of Water Rights
916-322-8568
jdick-mcfadden@waterboards.ca.gov

file://C:\Documents and Settings\staff\L.ocal Settings\Temp\XPgrpwise\4DlAF6E3SecDom1Honl 10013... 12/29/2010




Page 1 of 1

Jennifer Dick-McFadden - Pine Guich Orders

From: Jennifer Dick-McFadden
To: Epstein, Barry H.
Date: 12/6/2010 10:07 AM

-~ Subject: Pine Guich Orders

Attachments: S008209 _A031750_.pdf

Barry,

I have attached the draft Order for the Pine Guich project. As all the orders will essentially be the same I have only attached a
copy of the draft order for S008209. Please let me know if you have any questions or comments by Monday, December 20, 2010.
If I do not hear from you by then I will assume that you have no comments or concerns with the draft Order. Thank you.

Jennifer Dick-McFadden
Environmental Scientist

State Water Resources Control Board
Division of Water Rights
916-322-8568
jdick-mcfadden@waterboards.ca.gov

file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\dCFCB5D4SecDom1HQpo11001... 12/29/2010
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FITZGERALD ABBOTT & BEARDSLEY 1ie

ATTORNEYS AT LAW

CRURCES

1221 Broadway, 21st Floor Oakland, CA 94612 PG voice: 510.451.3300
reply to: P.0. Box 12867 Gakland, CA 94504-2867 AR fax: 510.451.1527
' N TR www.fablaw.com
0 SEP 21 w0 26
Y T s [T
oIy, “)ZC‘rPT L oIS Barry H. Epsted
QALRAMENTA arry H. Epstein
VAMEN Y. bepstein@fablaw.com
September 16, 2010
Department of Fish and Game Department of Fish and Game
Bay Delta Region c/o Carl Wilcox, Acting Water Branch Chief
c/o Corinne Gray 830 S Street

P.O. Box 47 Sacramento, CA 95811
Yountville, CA 94558 :

Department of Fish and Game

c/o Nancy Murray, Sr. Staff Counsel
1416 9th Street, 12th Fl.
Sacramento, CA 95814

Re: Pine Gulch Creek Enhancement Project

Petitions for Change & Environmental Information Forms
Dear Ms. Gray, Ms. Murray and Mr. Wilcox:

Pursuant to Water Code § 1703, enclosed please find copies of Petitions to Change relating to the
Pine Gulch Creek Enhancement Project. These Petitions seek only a minor correction to remove
an inconsistency in the SWRCB’s originally issued Orders under Water Code 1707 approving
dedication of historic riparian diversions for summer irrigation.

For your information, the following is a brief description of the overall Project, lifted from a
prior document:

This Project is a cooperative effort among three organic farmers, the State Coastal
Conservancy, the Marin County Resource Conservation District, the California
Department of Fish & Game, NOAA-Fisheries, and the National Park Service/Point
Reyes National Seashore. Two nonprofit groups, Trout Unlimited and Sustainable
Conservation, also have lent support to the Project.

The farmers operate three organic farms along Pine Gulch Creek in West Marin. Pine
Gulch Creek begins and largely runs through Point Reyes National Seashore lands, then
passes through the three farms before entering Bolinas Lagoon. Pine Gulch Creek is a
steelhead trout and Coho salmon-bearing stream within a limited watershed. Concern
that low summer flows could become a limiting factor for salmonid populations was the
impetus for the origination of the project 8 years ago.

NG/10(23605) #387630.1 R.M. FITZGERALD 1858 - 1934 CARL H. ABBOTT 1867 - 1933  CHARLES A. BEARDSLEY 1882 - 1963




Department of Fish and Game Page 2
September 16, 2010

Currently, the three farmers are exercising their riparian rights to withdraw water from
Pine Gulch Creek, including substantial diversions during the summer growing season to
meet their irrigation needs. The purpose of the Project is to enhance summer instream
flows in Pine Gulch Creek, while securing a continued adequate supply of water for the
farmers' use, by substituting winter appropriative diversions. for summer riparian
irrigation diversions. (A small amount of domestic riparian diversions will continue and
are not affected by the Project.)

Under the Project, five off-stream storage ponds will be constructed on the farms and
filled with winter sheet flow and diversions from Pine Gulch Creek and unnamed
tributaries to the Creek. Development of the off-stream storage will allow the Farmers to
forego any diversions from the Creek for irrigation during the summer season (July 1 to
December 15).....

The farmers will dedicate all of their riparian irrigation diversions between July 1 and
December 15 to in-stream flow for the benefit of Coho salmon and steelhead trout under
California Water Code §1707. This dedication will be linked directly to the appropriative
storage rights associated with the proposed ponds.

The specific changes requested in the current Petitions for Change are explained in the |
attachment to each of the Petitions.

Please feel free to call me if you have any questions concerning these Petitions. Thank you.
Very truly yours,

FITZGERALD ABBOTT & BEARDSLEY LLP

By _
H. Epstein

C: Jennifer Dick-McFadden, SWRCB (w/o enls.)




S ESYARE = g
FITZGERALD ABBOTT & BEARDSLEY iie

ATTORNEYS AT LAW

1221 Broadway, 21st Floor Oakland, CA 94612 voice: 5107451.3300
reply to: P.O. Box 12847 Oakland, CA 94604-2867 tax: 510.451.1527

www.fablaw.com

Barry H. Epstein
bepstein@fablaw.com

August 20, 2010

Jennifer Dick-McFadden

Division of Water Rights

State Water Resources Control Board
1001 I Street

Sacramento, California

Re: Pine Gulch Creek Enhancement Project —
Environmental Information Forms For Petitions for Change

Dear Jennifer:

Per your August 18, 2010 request, enclosed are completed Environmental Information for
Petitions forms for each of the four Petitions for Change filed on or about August 9, 2010.

Please let me know if you need anything further or have any questions about the Petitions.
Very truly yours,

FITZGERALD ABBOTT & BEARDSLEY LLP

By
arry H. Epstein

C: Nancy Scolari, Marin RCD
Michael Bowen, State Coastal Conservancy
Tina Leahy, Assembly WP&W Committee
Warren Weber, Star Route Farms
Dennis Dierks, New Land Fund
Peter Martinelli, Fresh Run Farm

8/20/10(23605) #384814.1 RM. FITZGERALD 1858- 1934 CARL H. ABBOTT 1867- 1933  CHARLES A. BEARDSLEY 1882 - 1963




Ivlessage ' Page 1 of 3
Jennifer Dick-McFadden - RE: Pine Gulch

From: Jennifer Dick-McFadden
To: Epstein, Barry H.

Date: - 8/18/2010 3:24 PM
Subject: RE: Pine Guich

Attachments: pet_environmental_information.pdf

Barry,

I received the petitions for change. Upon my initial review it appears that the environmental forms were not submitted with the
petitions. Can you please complete the attached environmental forms and send them to me? Thanks in advance.

Jennifer Dick-McFadden
Environmental Scientist

~ State Water Resources Control Board
Division of Water Rights
916-322-8568
jdick-mcfadden@waterboards.ca.gov

~>>> 0On 8/6/2010 at 1:08 PM, in message <89BC2EE2D4CFFE4B873E7E68A86E115B05EBB448@fab-ex.fab.com>, "Barry H.
Epstein” <bepstein@fablaw.com> wrote: '

Jen-

Following up on the discussions | had some time ago with Steve Herrera, and those more
recent discussions among Vicky, Tina Leahy, Nancy Scolari, etc., | am sending today to.
the Records Unit for filing four Petitions for Change with respect to the Pine Gulch Creek
Enhancement Project 1707 Orders. Electronic copies are attached for your reference.

Per my conversation with Steve earlier this year, the fees are $850 per Petition, plus an
$850 CDFG fee covering all four Petitions. Checks for those fees are included in the
package with the Petitions.

Also, towards the end of making sure that the amended Orders address the farmers'
concerns, can you please provide drafts of the amended Orders to me for review before
they are finalized? ‘ ~ :

Please contact me with any questions or concerns. (Note that | will be out of the office on
vacation the week of 8/9 and will not be able to respond to voicemail or email during that
time as | will be in the Sierra backcountry.)

Thanks.

, -Barry

file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4C6BFB42SecDom1HQpo01100139... 8/18/2010




Message | Page 2 of 3

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com
www.fablaw.com
gl v-card

FITZGERALD ABBOTT & BEARDSLEY ur

Important: This electronic mail message, including any attached files, is being sent by or on behalf of a lawyer; it is confidential and it may contain or constitute
information protected by the attomey-client and/or the attorney work-product privileges. If the person actually receiving this message, or any other reader of this message,
is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this
communication or any part of it. If you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank
you. .

From: Nancy Scolari [mailto:nancy@marinrcd.org]

Sent: Tuesday, July 20, 2010 1:54 PM

To: 'Vicky Whitney'

Cc: cjwhit@comcast.net; 'Jennifer Dick-McFadden'; 'Jim Kassel'; 'Michael Bowen'; Barry H.
Epstein

Subject: RE: Pine Guich

Hello Vicky,

It sounds like we received a different message. Any rate, the Conservancy will redraft the petitions for filing. Thank you for
the instructions. We will contact your office if we have any questions.

Thank you,

Nancy

From: Vicky Whitney [mailto: VWHITNEY@waterboards ca.gov]
Sent: Tuesday, July 13, 2010 1:26 PM

To: Nancy Scolari

Cc: ¢jwhit@comcast.net; Jennifer Dick-McFadden; Jim Kassel
Subject: Re: Pine Guich

Nancy,

It sounds as if you think that the State Water Board is redrafting the petitions. The State Water Board will redraft the 1707
orders and permits as necessary, but the project proponents must file the petitions and associated fees with the State Water
Board to begin the process. In the petitions, you should identify the condition of the order that you believe is a problem,
describe briefly why it is a problem, and ask us to change it.

As I understand it (and not having the order in front of me), you object to the condition in the 1707 order that limits the
diversion of water under the riparian rights claim as of this summer. The reason is that the reservoir storage facilities are not
yet constructed and the water right permits for the reservoirs allow the farmers a period of time to make beneficial use of the
water under the permits, and you want the condition changed so that the restrictions in the 1707 order track the development
schedule in the water right permit.

‘ file://C:\Pocuments and Settings\staff\L.ocal Settings\Temp\XPgrpwise\4C6BFB42SecDom1HQpo1100139... 8/18/2010



Message Page 3 of 3

As you may know, Steve Herrera has retired. For assistance on this project, please contact Jennifer Dick-McFadden of this
office. Jennifer is the staff person who is most familiar with the permits and order. You may also contact Jim Kassel. Jim is
the Assistant Deputy Director for Water Rights, and was Steve's immediate supervisor. T've copied both Jennifer and Jim's
emails on this so that you have their contact info.

Thanks,
 Vicky
>>> Nancy Scolari <nancy@marinrcd.org> 7/13/2010 10:16 AM >>>
Hello Vicky,
I am just checking in with you. We received your letter confirming the water board's inaction during which time the petitions

are being redrafted. Thank you! Is there anything we need to do at this point? Should we just wait to receive the redrafted
petitions? -

Thank you!

Nancy Scolari

Marin Resource Conservation District
P.O. Box 1146 / 80 Fourth Street, Rm 202
Point Reyes Station, CA 94954

Phone: 415.663.1170

Fax: 415.663.0421

nancy@marinrcd.org

www.marinrcd.org

file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4C6BFB42SecDom1HQpo1100139... 8/18/2010
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FITZGERALD ABBOTT & BEARDSLEY 1rp

ATTORNEYS AT LAW

| voice: 510.451.3300
fax: 510.451.1527
www.fablaw.com

1221 Broadway, 21st Floor Oakland, CA 94612
reply to: P.0. Box 12867 Oakland, CA 94604-2867

Barry H. Epstein
bepstein@fablaw.com

August 6, 2010
V1A OVERNIGHT COURIER 2 g =
DD -
Records Unit = o g?g
Division of Water Rights =
State Water Resources Control Board e @
1001 I Street, 2nd Floor = =
Sacramento, California < =
N
Re: Pine Gulch Creek Enhancement Project -- Petitions for Change =~
Dear Sir/Madam:

Enclosed are an original and one (1) copy of four (4) Petitions for Change with respéct to the

SWRCB’s four (4) Orders Approving Instream Flow Dedication, dated July 31, 2009 (as
amended by the four (4) Orders Correcting Instream Flow Dedication, dated January 20, 2010),

with respect to the following:

Star Route Farms — South Parcel (SWDU 8209)
Star Route Farms — North Parcel (SWDU 8209)
Fresh Run Farm (SWDU 14759, 14760 and 14764)
Paradise Valley Farm (SWDU 14981)

alb

Also enclosed are checks for the filing fees — $850 for each Petition and $850 Fish & Game fee
covering the Petitions.
Please let me kﬁow if you have any questions concerning this filing.
Very truly yours,
FITZGERALD ABBOTT & BEARDSLEY LLP

arry H. Epstein

Vicky Whitney, Jim Kassel, and Jennifer Dick-McFadden (via email)
Nancy Scolari, Marin RCD (via email) » '

o(_,c? O/D v &

L

Michael Bowen, State Coastal Conservancy (via email)

Tina Leahy, Assembly WP&W Committee (via email) }
: | | Oi 9 5("0 ' WO
& W

CHARLES A. BEARDSLEY 1882 - 1963

8/5/10 (23605) #383050.1 R.M. FITZGERALD 1858 - 1934 CARL H. ABBOTT 1847 - 1933




State of California
State Water Resources Control Board
DIVISION OF WATER RIGHTS
P.O. Box 2000, Sacramento, CA 95812-2000 o
Info: (916) 341-5300, FAX: (916) 341-5400, Web: http://www.waterrights.ca.gow I

Y o
-«
PETITION FOR CHANGE 0L E
(WATER CODE 1700) QL
— Point of Diversion, Point of Rediversion, Place of Use, Purpose ofﬁéé ©
Application . Permit License Statement or Other _ Seé.'at taghed: -
f TEHWRISA, k160 m\aﬁa\»
| (we) hereby petition for change(s) noted above and shown on the accompanylhg map and describ pllows: <> ;

Point of Diversion or Rediversion (Give coordinate distances from section corner or other ties as aIIoWed by-GCR tllr"
23, section 715, and the 40-acre subdivision in which the present and proposed points of diversion lie.)

Present No change
Proposed
Place of Use (If |mgat|on then 1s'fate number of acres to be irrigated within each 40-acre tract.)
Present ange
Proposed
Purpose of Use
Present. No change
Proposed

Does the proposed use serve to preserve or enhance wetlands habitat, fish and wildlife resources, or recreation
in or on the water (See Water Code section 1707)?

{yes/no)
» GIVE REASON FOR PROPOSED CHANGE: _See attached

e WILL THE OLD POINT OF DIVERSION OR PLACE OF USE BE ABANDONED? _ 11/a

) , (yes/no)
o WATER WILL BE USED FOR A
No change PURPOSES.

(we) have access to the proposed point of diversion or control the proposed place of use by virtue of ? n/a

(ownership, lease verbal or written agreement)
Are there any persons taking water from the stream between the old point of return flow and the new point of
return flow? n/a

. : (ves/no)
If by lease or agreement, state the name and address of party(s) from whom access has been obtained.

n/a

Give name and address of any person(s) taking water from the stream between the present point of diversion or

rediversion and the proposed point of diversion or rediversion, as well as any other person(s) known to you who
may be affected by the proposed change.

n/a

THIS CHANGE DOES NOT INVOLVE AN INCREASE IN THE AMOUNT OF THE APPROPRIATION OR SEASON OF USE.
| (we) declare under penalty of perjury that the above is true and correct to the best of my (our) knowledge and belief.

,2010 at  Bolinas , California
m:— 2 -2
" Telephone No. .
NOTE: All petitions must be accompanied by the fee (see fee schedule at ), made payable to the ‘

State Water Resources Control Board (State Water Board) and an $850 fee made payable to the Department of Fish and Game must

accompany the petition. Separate petitions are required for each water nght. Separate State Water Board fees are required if both a change and
time extension netition are heing filed. .

PET-CHG (03-10) , , , \ RY N . Q&_,U
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Attachment to Petition for Change
Fresh Run Farm

1. On March 19, 2009, Petitioner filed Application to Apprbpriate Water 31752
(“Application”) and Petition for Change under Water Code § 1707 (“Petition™). As explained in
the Petition:

This Petition under Water Code Section 1707 accompanies an Application to
Appropriate Water by the same Petitioner/Applicant and is part of the Pine Guich
Creek Enhancement Project. Pursuant to this project, the Petitioner/Applicant and
the farmers of two adjacent properties are undertaking a project to substitute
winter appropriative rights to [s]torage for summer irrigation use in lieu of
diversions for irrigation use under existing riparian rights. [Emphasis added.]

2. On July 31, 2009, the SWRCB issued its Order Approving Instream Flow Dedication
(“Order”). The Order provided, inter alia:

1. From the period of July 1 to December 15 of each year, Petitioner shall
dedicate to instream flows, all riparian water previously diverted for the purpose
of irrigation under Statements of Water Diversion and Use 14759, 14760, and
14764. During this period, riparian water may be diverted for domestic and
industrial purposes only. [Order, page 2.}

On the same date, the SWRCB issued Permit for Diversion and Use of Water 21249 (“Permit”),
authorizing Petitioner to construct the reservoir, to divert to storage and to use water as specified.

3. On January 20, 2010, the SWRCB issued its Order Correcting Instream Flow Dedication
(“Correction Order”). That Correction Order provided that the Order:

be modified to include the following language:

Beginning July 1, 2010, all riparian water previously diverted for the purpose of
irrigation under Statements of Water Diversion and Use 14759, 14760, and 14764
shall be dedicated to instream flows from the period of July 1 to December 15 of
each year. During this period, riparian water may be diverted for domestic and
industrial purposes only. [Correction Order, page 1.]

4. The Order and the Correction Order do not accurately describe the Petitioner’s proposed
dedication under Water Code § 1707 because they do not recognize that the commencement of
the proposed dedication of the riparian irrigation water diversions during the July 1 to December
15 period of each water year is conditioned upon the completion of construction of the reservoir
and the availability for use of the water authorized to be appropriated to storage under the
Permit, so that the appropriated water is available to substitute for and to be used in lieu of the
riparian irrigation water diversions. Unless and until the reservoir is constructed and water is
diverted to storage and available for use under the Permit, the Petition did not propose to

8/5/10 (23605) #381427.4




dedicate Petitioner’s riparian irrigation water diversions during the July 1 to December 15
period.

5. Petitioner therefore requests that:
a. The Correction Order be rescinded.

b. The Order be amended such that Paragraph 1 be deleted in its entirety and
replaced with the following text:

Beginning July 1 of the water year in which water is first diverted to storage
pursuant to Permit No. 21246, all riparian water previously diverted for the
purpose of irrigation under Statements of Water Diversion and Use 14759, 14760,
and 14764 shall be dedicated to instream flows from the period of July 1 to
December 15 of each year. During this period, riparian water may be diverted for
domestic and industrial purposes only.”

6. Petitioner requests that any questions or other communications concerning this Petition
for Change be directed to:

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP
1221 Broadway, 21* Floor
Oakland, California 94612

T: (510) 451-3300

F: (510)451-1527

E: bepstein@fablaw.com

8/5/10 (23605) #381427.4




Fresh Run Farm

California Environmental Protection Agency

State Water Resources Control Board
DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812-2000
Info: (916) 341-5300, FAX: (916) 341-5400, Web: htp://www.waterrights.ca.gov

ENVIRONMENTAL INFORMATION
FOR PETITIONS

[3 Petition for Change O Petition for Extension of Time

Before the State Water Resources Control Board (SWRCB) can approve a petition to change your water right

_permit or a petition for extension of time to complete use, the SWRCB must consider the information contained
in an environmental document prepared in compliance with the California Environmental Quality Act (CEQA).
This form is not a CEQA document. If a CEQA document has not yet been prepared, a determination must be
made of who is responsible for its preparation. As the petitioner, you are responsible for all costs associated
with the environmental evaluation and preparation of the required CEQA documents. Please answer the
following questions to the best of your ability and submit any studies that have been conducted regarding the
environmental evaluation of your project. If you need more space to completely answer the questions, please
number and attach additional sheets.

1. DESCRIPTION OF PROPOSED CHANGES OR WORK REMAINING TO BE COMPLETED
For a petition to change, provide a description of the proposed changes to your project including, but not limited to,
type of construction activity, structures existing or to be built, area to be graded or excavated, increase in water
diversion and use (up to the amount authorized by the permit), changes in land use, and project operational changes,
including changes in how the water will be used. For a petition for extension of time, provide a description of what
work has been completed and what remains to be done. Include in your description any of the above elements that
will occur during the requested extension period.

See Attachment No. 1

O See Attachment No. ___

PET-ENV (10-04) -1-




ENVIRONMENTAL INFORMATION FOR PETITIONS

2. COUNTY PERMITS
a. Contact your county planning or public works department and provide the following information:

Person contacted: : Date of contact:
Department: Telephone: ( )
County Zoning Designation:

Are any county permits required for your project? 00 YES O NO If YES, check appropriate box below:
O Grading permit [0 Use permit [ Watercourse [ Obstruction permit [J Change of zoning
[ General plan change [ Other (explain):

b. Have you obtained any of the required permits described above? [1 YES [0 NO
If YES, provide a complete copy of each permit obtained.
O See Attachment No. ___

3. STATE/FEDERAL PERMITS AND REQUIREMENTS
a. Check any additional state or federal permits required for your project:
[ Federal Energy Regulatory Commission [J U.S. Forest Service [J Bureau of Land Management

[ Soil Conservation Service [ Dept. of Water Resources (Div. of Safety of Dams) [1 Reclamation Board
O Coastal Commission [ State Lands Commission [ Other (specify)

b. For each agency from which a permit is required, provide the following information:

AGENCY PERMIT TYPE | PERSON(S) CONTACTED | CONTACT DATE TELEPHONE NO.

O See Attachment No.

c. Does your proposed project involve any construction or grading-related activity that has significantly altered or
would significantly alter the bed or bank of any stream or lake? [0 YES [0 NO
If YES, explain:

O See Attachment No. ___

PET-ENV (10-04) s




ENVIRONMENTAL INFORMATION FOR PETITIONS

d. Have you contacted the California Department of Fish and Game concerning your project? O YES ONO
If YES, name and telephone number of contact:

4. ENVIRONMENTAL DOCUMENTS
a. Has any California public agency prepared an environmental document for your project? 0 YES L1 NO
If YES, submit a copy of the latest environmental document(s) prepared, including a copy of the notice of
determination adopted by the California public agency. Public agency:
b. IfNO, check the appropriate box and explain below, if necessary:
0 The petitioner is a California public agency and will be preparing the environmental document *
[J T expect that the SWRCB will be preparing the environmental document.**

O 1 expect that a California public agency other than the State Water Resources Control Board wnll be preparing
the environmental document.* Public agency:

[0 See Attachment No. ___

*  Note: When completed, submit a copy of the final environmental document (including notice of

determination) or notice of exemption to the. SWRCB, Division of Water Rights. Processing of your petition
cannot proceed until these documents are submitted. '

** Note: CEQA requires that the SWRCB, as Lead Agency, prepare the environmental document. The
information contained in the environmental document must be developed by the petitioner and at the
petitioner’s expense under the direction of the SWRCB, Division of Water Rights.

5. WASTE/WASTEWATER

a. Will your project, during construction or operation, (1) generate waste or wastewater containing such things as
sewage, industrial chemicals, metals, or agricultural chemicals, or (2) cause erosion, turbidity or sedimentation?
O YES ONO
If YES, or you are unsure of your answer, explain below and contact your local Regional Water
" Quality Control Board for the following information (See instruction booklet for address and telephone no.):

O See Attachment No. __
b. Will a waste discharge permit be required for your project? [0 YES I NO
Person contacted: Date of contact:
c. What method of treatment and disposal will be used?

O See Attachment No.

6. ARCHEOLOGY
a. Have any archeological reports been prepared on this project? 00 YES I NO
b. Will you be preparing an archeological report to satisfy another public agency? 00 YES [ NO
c. Do you know of any archeological or historic sites located within the general project area? [0 YES [ NO

PET-ENV (10-04) : 3




ENVIRONMENTAL INFORMATION FOR PETITIONS

If YES, explain:

O See Attachment No.

7. ENVIRONMENTAL SETTING
- Attach three complete sets of color photographs, clearly dated and labeled, showing the vegetation that exists at
the below-listed three locations. For time extension petitions, the photographs should document only those areas of
the project that will be impacted during the requested extension period.
OO Along the stream channel immediately downstream from the proposed point(s) of diversion.
O Along the stream channel immediately upstream from the proposed point(s) of diversion.
O At the place(s) where the water is to be used.

8. CERTIFICATION
I hereby certify that the statements I have furnished above and in the attachments are complete to the best

of my ability and that the facts, statements, and information presented are true and correct to the best of my
knowledge.

—_
Date: August 20, 2010 Signature:

Barty H. Epstein ,
Fitzgerald Abbott & Beardsley LLP
Attorneys for Petitioner

~ PET-ENV (10-04) | 4.




Attachment No. 1
to Environmental Information for Petitions
Fresh Run Farm

1. This Petition seeks only a technical clarification to one provision of the text of the July
31, 2009 Order Approving Instream Flow Dedication (“Order”). There is no change to the
underlying project, which includes the Order and the contemporaneously issued appropriative
rights Permit for Diversion and Use of Water, and which has always involved a cessation of
riparian irrigation diversions after July 1 of each year only after water diverted under the
appropriative right has been first diverted to storage and is available to be used in lieu of water
diverted under the riparian right.

Attached hereto is a copy of the Environmental Information for Petitions form that was
submitted with the original Petition for Change under Water Code § 1707, filed March 19, 2009.
Since there is no change to the underlying project, the information in that form remains
applicable. :

8/20/10 (23605) #381427.4




California Environmental Protection Agency

State Water Resources Control Board
DIVISION OF WATER RIGHTS
P.O. Box 2000, Sacramento CA 95812-2000
Info: (916) 341-5300, Fax (916) 341-5400, Web: http//www.waterrights.ca.gov

ENVIRONMENTAL INFORMATION Fresh Run Farm
FOR PETITIONS Compiled 10,04.2008
X Petitidn for Change ___ Petition for Extension of Time 7 o

Before the State Water Resources Control Board (SWRCB) can approve a petition to change your water right permit
or a petition for extension of time to complete use, the SWRCB must consider the information contained in an
environmental document prepared in compliance with the California Environmental Quality Act (CEQA). This form
is not a CEQA document. Ifa CEQA document has not yet been prepared, a determination must be made of who is
responsible for its preparation. As the petitioner, you are responsible for all costs associated with the environmental

evaluation and preparation of the required CEQA documents. Please answer the following questions to the best of

your ability and submit any studies that have been conducted regarding the environmental evaluation of your project.

For a'petition to change, provide a description of the proposed changes to your project, including, but not limited
to, type of construction activity, structures existing or to be built, area to be graded or excavated, increase in water
diversion and use (up to the amount authorized by the permit), changes in land use, and project operational
changes, including changes in how the water will be used. For a petition for extension of time, provide a
description of what work has been completed and what remains to be done. Include in your description any of the
above elements that will occur during the requested extension period.

‘ 1. DESCRIPTION OF PROPOSED CHANGES OR WORK REMAINING TO BE COMPLETED

This Petition under Watér Code Section 1707 accompanies an Application to Appropriate Water by the same
Petitioner/Applicant and is part of the Pine Gulch Creek Enhancement Project. Pursuant to this project, the
Petitioner/Applicant and the farmers of two adjacent properties are undertaking a project to substitute winter
appropriative rights to storage for summer irrigation use in lieu of diversions for irrigation use under existing
.riparian rights. Under this Petition, riparian diversions for irrigation would cease from July 1 to December 15 of
each year. (Domestic riparian diversions would continue on a year round basis.) See accompanying Application to
Appropriate Water and documents referenced therein for further Project description. ’

For a detailed proje ct description, please refer to the enclosed Mitigated Negative Declaration and accompanyin
Injtial Study, Pine Gulch Creek Enhancement Project, adopted by Marin County November 15, 2007. See also
. . Pine Guich Creek Watershed, Water Availability Analysis and Cumulative Instream Impact Analysis (WAA/CFID)

report by B. Ketcham, National Park Service, Nov. 3, 2005,

2. COUNTY PERMITS
a. Contact your County planning or public works department and provide the following information:

Person contacted: Jeremy Tejirian, Planner Date of contact: 2003 - present )
- Department: Marin County Community Development Agency - Planning_ Telephone: 415.49-3798
County Zoning Designation: C-APZ-60 . _
Are any county permits required for your project? __ x_YES ___NO. IfYES, check appropriate box below:
____ Grading permit __ Use permit ___ Watercourse '
— Change of zoning __. General plan change —_ Obstruction permit
_Xx_ Other: Coastal Permit (CP03-4); Design Review Clearance (DC03-24)

b. Have you obtained any of the required permits described above? X YES. _NO
If YES, provide a complete copy of each permit obtained.

PET-ENV (10-04) ’ Page 1 of 3.




ENVIRONMENTAL INFORMATION FOR PETITIONS

3. STATE/FEDERAL PERMITS AND REQUIREMENTS
a. Check any additional state or federal permits required for your project:
_ Federal Energy Reg Com ___ U.S. Forest Service __U.S. Burean of Land Management
_x_U.S. Army Corps of Engrs ___ U.S. Natural Resource Cons Svc _x_ Calif. Dept-of Fish and Game
___State Lands Commission ___ Calif. Dept. of Water Resources (Div. of Safety of Dams)
___ Calif. Coastal Commission ___ State Reclamation Board _x_ Other: US FislvWildlife
_x_ Calif Reg. Water Quality Control Board — SF Bay Region

b. For each agency from which a permit is required, provide the following information:

AGENCY PERMIT TYPE PERSON(S) CONTACT DATE | TELEPHONE NO.
: CONTACTED

US Fish & Wildlife | Safe Harbor Agr. | Rick Kuyper Ongoing (916) 414-6562

CDFG _ Stream Alt Agr. | Region III Ongoing (707) 944-5562

US Amy Corps Sec 404 Mike D’Avignon March 22, 2006 | (415) 503-6773

CRWQCB-SFBR Sec 401 . :

¢. Does your proposed project involve any construction or grading-related activity that has significantly altered or
would significantly alter the bed, bank, or riparian habitat of any stream or lake? __ YES _x_NO
If YES, explain:

‘ d. Have you contacted the California Department of Fish and Game concerning your project? _x_YES____ NO

If YES, name and telephone number of contact: Jeremy Sarrow, Environmental Scientist (707) 944-5573

4. ENVIRONMENTAL DOCUMENTS .
a. Has any California public agency prepared an environmental document for your project? _x_YES __NO
b. IfYES, submit a copy of the latest environmental document(s) prepared, including a copy of the notice of
determination adopted by the California public agency. Public agency: County of Marin :
*  Mitigated Negative Declaration and accompanying Initial Study Pine Gulch Creek Enhancément
Project (Martinelli, Weber, New Land Fund Coastal Permit 03-4 & Design Review Clearance 03-24)
Adopted by Marin County November 15, 2007

* Biological Assessment, Pine Gulch Creek Watershed Enhancement Project

Huffman-Broadway Group, Inc. April 2007.

*  Pine Gulch Watershed Water Availability and Instream Flow Analysis
B. Ketcham, Hydrologist. Pt. Reyes National Seashore, Point Reyes Station CA 94956. Oct. 2003
o A Cultural Resources Evaluation of the Pine Gulch Creek Watershed Enhancement Project,
Agricultural Irrigation Storage, Bolinas, Marin County Archaeological Resource Service. 2001,
* A Cultural Resources Evaluation of Three Additional Pond Sites, Pine Gulch Creek Watershed
' Enhancement Project, Agricultural Irrigation Storage, Bolinas, Marin County Archaeological

. Resource Service. 2003.

- ¢ IfNO, check the appropriate box and explain below, if necessary:
—— The petitioner is a California public agency and will be preparing the environmental document.*
— Tlexpect that the SWRCB will be preparing the environmental document.**
— Iexpect that a California public agency other than the State Water Resources Control Board
will be preparing the environmental document.* Public agency: County of Marin

*  Note: When completed, submit a copy of the fina] environmental document (including notice of determination) or
notice of exemption to the SWRCB, Division of Water Rights. Processing of your petition cannot proceed umtil these
documents are submitted.

** Note: CEQA requires that the SWRCB, as Lead Agency, prepare the environmentat document. The information
contained in the environmental document must be developed by the petitioner and at the petitioner’s expense under
the direction of the SWRCB, Division of Water Rights. )

PET-ENV (10-04) ' Page 2 of 3,
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. ENVIRONMENTAL INFORMATION FOR PETITIONS

5. WASTE/WASTEWATER
a. Will your project, during construction or operation, (1) generate waste or-wastewater containing such things as

sewage, industrial chemicals, metals, or agricultural chemicals, or (2) cause erosion, turbidity or sedimentation?
YES _x NO
If YES, or you are unsure of your answer, explain below and contact your local Regional Water Quality Control
Board for the following information (See instruction booklet for address and telephone no.):
b. Will a waste discharge permit be required for your project? ___ YES _x NO
Person contacted: Date of contact:
¢. What method of treatment and disposal will be used?

6. ARCHEOLOGY :

a. Have any archeological reports been prepared on this project? : X_YES__NO

b. Will you be preparing an archeological report to satisfy another public agency? X YES__NO

¢. Do you know of any archeological or historic sites located within the general project area? ___ YES X _NO
If YES, explain: Literature review and field investigation summarized in the 2001 and 2003 reports A Cultural
Resources Evaluation of the Pine Gulch Creek Watershed Enhancement Project, Agricultural Irrigation
Storage, Bolinas, Marin County and 4 Cultural Resources Evaluation of Three Additional Pond Sites, Pine
Gulch Creek Watershed Enhancement Project, Agricultural Irvi ation Storage, Bolings, Marin County were
used to identify known or suspected archaeological or historic sites in the general project area, which were then
completely avoided in project scoping and development.

7. ENVIRONMENTAL SETTING .
Attach three complete sets of color photographs, clearly dated and labeled, showing thie vegetation that exists at the
following three locations. For time extension petitions, the photographs should document only those areas of the
project that will be impacted during the requested extension period.

— Along the stream channel immediately downstream from the proposed point(s) of diversion.

____ Along the stream channe] immediately upstream from the proposed point(s) of diversion.

— Atthe place(s) where the water is to be used.

8. CERTIFICATION
1 hereby certify that the statements T haye furnished above and in the attachments are complete to the best of my

abilit}?ﬁﬁﬁsmmm& % presented are true and correct to the best of my knowledge.
— -9
- [ K S-F-O0T
Date ' :

Signature of Applj 7
Peter Martinelli

PET-ENV (10-04) T Page 3 of 3.




Peter Martinelli Environmental Setting Page 1.

Fresh Run Farm Water Rights Application C6
615 Horseshoe Hill Road, Bolinas CA 94924 Petition, Section 7
Obligue aerial photos taken January 8, 2003 September 14, 2008

Immediately upstream from the proposed point of diversion.

POU overview with active fields below Pine Gulch Creek flowing from top center to center and
then left. POU 4 in canopy at left edge of left field. POU 5 at mouth of canyon in upper center,
Existing Green Pond in center right. Pond 1B site in grassed meadow above Green Pond. Pond
1A site near white structure in upper right hilltop meadow.

Road in center traverses Green Pond levee. Pond 1B located beyond cars. Partial POU at left.
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Peter Martineili Environmental Setting Page 1,

Fresh Run Farm Water Rights Application C6
615 Horseshoe Hill Road, Bolinas CA 94924 Petition, Section 7
Oblique aerial photos taken January 8, 2003 September 14, 2008

immediately dowhstream from the proposed point of diversion.

Lower POU, with POD in lower right quadrant in-trees at bottom of hill. Upper bench in distance
contains level ground with annual grasses and coastal scrub suitable for farming that is presently
not irrigated. : ‘ :

At the place(s) where the water is to be used.,

Overview of POU towards East. Pond 1A in trees at lower left. Pond 1B above green pond.
POU in fields in center and right of photo. No trees to be removed in open meadow settings.
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Q s State Water Resources Control Bogrd
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Division of Water Rights
: 1001 I Street, 14% Floor ¢ Sacramento, California 95814 ¢ 916.341.5300
Linda S. Adams P.O. Box 2000 ¢ Sacramento, California 95812-2000 Arnold Schwarzenegger
Secretary for . Fax: 916.341.5400 ¢ www.waterboards.ca.gov/waterrights Governor
Environmental Protection
. ' ‘ In Reply Refer To:

JUN 30 2010 - JDM:31749-31752
Star Route Farms North Parcel New Land Fund
Star Route Farms South Parcel : c/o Dennis Dierks
c/o Warren and Amy Weber Trust , P.O. Box 382
95 Olema-Bolinas Road Bolinas, CA 94924

Bolinas, CA 94924

Fresh Run Farm
c/o Peter Martinelli
P.O. Box 478
Bolinas, CA 94924

Dear Mr. and Mrs. Weber, Mr. Dierks, and Mr. Martinelli:
CLARIFICATION OF APPROVAL OF THE INSTREAM FLOW DEDICATION PURSUANT TO

WATER CODE SECTION 1707 FOR STATEMENTS 8209, 14981, 14759, 14760, AND 14764
AND PERMITS 21246 THROUGH 21249 OF PINE GULCH CREEK WATERSHED

- ENHANCEMENT PROJECT TO APPROPRIATE WATER FROM PINE -GULCH CREEK

TRIBUTARY TO BOLINAS LAGOON THENCE THE PACIFIC OCEAN IN MARIN COUNTY

On March 19, 2009, Star Route Farms North Parcel, Star Route Farms South Parcel, New Land
Fund, and Fresh Run Farm (collectively known as Pine Gulch Creek Watershed Enhancement
Project) filed applications with the State Water Resources Control Board (State Water Board),
Division of Water Rights (Division) to appropriate water by permit and instream flow dedication
petitions for change on statements of water diversion and use pursuant to Water Code section
1707. The project intends to enhance summer flows in Pine Guich Creek by utilizing wet
season appropriative diversions in lieu of dry season riparian diversions. Limited riparian
diversion in the spring (April through June), and appropriative storage of winter diversions would
accommodate the continuing agricultural water needs. As‘requested in the instream flow
dedication change petitions, riparian diversions between July 1 and December 15 would be
dedicated to instream flow for the benefit of coho salmon and steelhead trout pursuant to Water
Code section 1707.

On July 31, 2009, the Division issued orders approving Permits 21246 through 21249 -
(Applications 31749 through 31752) and the associated instream flow dedication change
petitions. On October 30, 2009, your agent, Barry Epstein, contacted the Division and
expressed concern with the permits and instream flow dedication change petition orders issued
for the above referenced applications and statements. Mr. Epstein indicated that the permits
contained a term that was inconsistent with the Safe Harbor Agreement with the U.S. Fish and
Wildlife Service and that the orders approving the instream flow dedication change petitions did
not provide a temporal linkage between the appropriative nghts and the cessation of summer -
riparian diversions. In response to Mr. Epstein’s comments, the Division issued amended
permits and orders on January 20, 2010 pursuant to Water Code section 1124. The
amendments included a term consistent with the Safe Harbor Agreement and a description of

California Environmental Protectzon Agency
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Barry H Epstein -2-

the temporal linkage between the appropriative rights and the cessation of summer riparian
diversions based on information provided in the applications as filed.

Based on the mformatlon included in the January 25, 2010 email sent by Barry Epstein to the
Division the original time frame, identified in the applications as filed, is no longer valid due to
an unforeseen lack of project funding. It is my understanding that you have concerns with

respect to the temporal linkage of the riparian and appropriative rights and the Division’s
authority to issue an enforcement action if riparian water diversions for irrigation occur between .
July 1 and December 15.

Water Code section 1052 states that civil liability may be administratively imposed by the board
pursuant to section 1055 for a trespass as defined in this section in’an amount not to exceed
$500 for each day in which the trespass occurs. Please note that the State Water Board has
discretion when taking enforcement actions. The current permits provide a period of 10 years
in which the construction and full use of the water must be made. Permit term 9 in

Permits 21246 through 21249 requires construction work and complete application of the
water to the authorized use be prosecuted with reasonable diligence and completed by

' December 31, 2019. The State Water Board does not intend to enforce against the Pine Guich
Creek Watershed Enhancement Project participants for diversion of summer riparian water for
irrigation until that date or until the reservoirs are constructed and are operational, whichever
occurs first. If the reservoirs have not been constructed and the water has not been put to full
use under the permits by December 31, 2019, a petition for extension of time may be required
pursuant to California Code of Regulations section 842.

If you have any additional questions, please contact me at (91 6).341-5302 or by email at
ywhitney@waterboards.ca.gov.

| Sincerely,

ORIGINAL SIGNED BY:

Victoria A. Whitney
Deputy Director for Water Rights

cc: Fitzgerald, Abbot and Beardsley, LLP
c/o Barry Epstein
1221 Broadway, 21* Floor
Oakland, CA 94612

California State Coastal Conservancy
- clo Michael Bowen

1330 Broadway, 13" Floor

Oakland, CA 94612

California State Coastal Conservancy
c/o Samuel Schuchat, Executive Officer
1330 Broadway, 13" Floor

Oakland, CA 94612



Barry H. Epstein | -3-

Trout Unlimited

c/o Chuck Bonham, Director
18088B 5th Street

Berkeley, CA 94710

ANT: DCC: 06/17/10
U:\PERDRWANguyenTan\Pine Gulch Enhancement\1707 Enforcement Clarification.doc




CONTACT REPORT

DIVISION OF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD

Division Personnel: Jennifer Dick-McFadden

Applications: 31749 et al of Pine Gulch Enhancement Project
Individual(s)/Agency Contacted: Barry Epstein

Number: 510-451-3300 Date: February 9, 2010 Time: 10:00am

Conversation Description:

| contacted Mr. Epstein regarding the questions he raised regarding compliance term
0000070 in the permits and the time schedule provided in the 1707 Amended Orders. |
advised Mr. Epstein that after discussing the issues with Steven Herrera, it was
determined that the temporal linkage of the permits and 1707 orders as requested in his
emails was completed accurately. Applications 31749 through 31752 indicate that
construction of the reservoirs would begin in 2009 and first water use would be in 2010.
The 1707 petitions indicate that summer riparian diversions would be substituted with
appropriative rights. Since the Applicants stated the year of first use under their
appropriative rights would be in 2010, they would be unable to divert summer riparian
water as stated in the 1707 petitions. If the Applicants want to have the temporal linkage
amended, a petition for change would.be:necessary. | advised Mr. Epstein that since we
will process these petitions for change as one project that only one DFG fee would be
needed. | also advised Mr. Epstein that the original CEQA document can be used for
processing the petitions for change since the document did not specify an exact time
frame for the substitution of appropriative rights for riparian claims.

Regarding the compliance term, | advised Mr. Epstein that some if not all of the
information requested in the term may be available in the CEQA document. He
indicated he will review the information to see if it is readily available. If the information
is not available he may include a request to change the term to allow for additional time
in the petitions for change.

Mr. Epstein indicated he was n'ot'pleased With the Division's decision and requested to

discuss the issues with Mr. Herrera drrectly | advised Mr. Epstein that | would have Mr.
Herrera contact him. L

Decision(s):

Action Items: Provide Mr. H'e'rfféﬁé \‘A'/‘itrf Mr Er)stein’s phone number
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Jenmfer chk McFadden - RE Pme Gulch

R

From: "Barry H. Epstein" <bepstein@fablaw.com>

To: "Jennifer Dick-McFadden" <JDick-McFadden@waterboards.ca.gov>
Date: 1/29/2010 9:33 AM

Subject: RE: Pine Gulch

Attachments: vcard.gif; fab.gif -

Not a problem. Thanks for the update, Sorry you were down with something -- it's the season. Lots going around my office, as
well. I'm keeping my door closed.

-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP

1221 Broadway, 21st Floor e RGO
Oakland, CA 94612 R S
tel 510.451.3300 S  E R Y
fax 510.451.1527 B
bepstein@fablaw.com

www . fablaw.com

?::’J y-carg

* i‘: FITZGERALD ABBOTT & BEARDSLEY 11y
AT RN AT LAW

important: This electronic mail message, including any attached files, is being sent by or on behalf of a lawyer; it is confidential and it may contain or constitute information
protected by the attorney-client and/or the attorney work-product priviteges. If the person actually receiving this message, or any other reader of this message, is not the
named recipient, or the employee or agent responsible o deliver it {o the named recipient, you are not authorized to retain, read, copy or disseminate this communication or
any part of it. if you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at {510) 451-3300. Thank you.

-----0riginal Message-----

From: Jennifer Dick-McFadden [mailto:JDick- McFaddenOwaterboards ca.gov]
Sent: Friday, January 29, 2010 7:59 AM : e \

To: Barry H. Epstein

Subject: Pine Guich

Barry,

[ wanted to apologize for not getting back to you sooner. I have been out the last few days sick. Steve has had meetings
scheduled all week so I will not be able to talk to him about Pine Gulch until sometime next week. I will contact you after our
discussion. Thanks.

Jennifer Dick-McFadden
Environmental Scientist

State Water Resources Control Board
Division of Water Rights
916-322-8568
jdick-mcfadden@waterboards.ca.gov

file://C:\Documents and Sctlings\staf'f\hoéal Settings\Temp\XPgrpwise\dB362AB4DSecDom I HQpo1100139...  2/9/2010




Message Page 1 of 2
Jennifer Dick-McFadden - RE: Pine Gulich

From: "Barry H. Epstein" <bepstein@fablaw.com>

To: "Jennifer Dick-McFadden" <JDick-McFadden@waterboards.ca.gov>
Date: 1/25/2010 1:23 PM

Subject: RE: Pine Gulch

CcC: "Nancy Scolari" <nancy@marinrcd.org>, <cjwhit@comcast.net>

Attachments: vcard.gif; fab.qgif; FAB-359438-v1-Excerpts from PGC documents.DOC

Jen-

Further to our phone conversation, | went back to review the 1707 Petitions, the Negative Declaration/Initial Study and my cover
letter to Vicky Whitney that accompanied the submittal of the Appllcatlons and Petitions. | have attached excerpts from these three
documents, which | think will help staff revisit this question.

These documents make it very clear that the 1707 dedications were to be directly linked to the appropriations, and were not to go
into effect until the appropriated water could be substituted for the current riparian diversions. These documents -- including the
1707 Petitions themselves -- expressly discuss "substituting” the appropriative water storage for the riparian diversions, "directly
linking" the appropriations and the dedication of the riparian rights, and using the appropnatlve water "in lieu of" the riparian
diversions. The concept of "substituting” the sources and using the appropriative water "in lieu of" the riparian diversions clearly
have a temporal element. s :

In light of that, it seems to me that the absence, in. the ariginal 1707 Orders, of an express provision -- temporally linking the
commencement of the dedication with the development of the appropriative ponds, as was requested in the Petitions -- was an
oversight. The recent correction Orders, however, are an even worse deviation from Petition, and from the underlying purpose of
the Project, in setting the effective date for the dedication as the 2010 summer season, even though the appropriative ponds will
not have been built or have stored water by then. Rather, consistent with the request for "substitution,” "linkage" and "in lieu" use,
as was discussed in the Petitions and the accompanylng materlals the 1707 dedications should become effective in the first
summer after the ponds are filled.

Whether by administrative correction or otherwise, we need to address this timing problem. While the RCD and others are actively
seeking funding for the pond construction, all of the funding has not yet been located. Moreover, the ponds still need the 404
wetlands permits (a new wetland delineation currently is underway) and the 1602 SAAs from CDFG. Those applications will be
submitted in the next month or two. It is not tenable to put the farmers in the position of having to violate the 1707 Orders or else
not irrigate their crops until the ponds are built. The purpoce of this project was never conceived of putting them into that type of
economic or enforcement jeopardy.

Please let me know Board staff's thinking after you have considered the above and attached, and our conversation today. At thét
time, we can also address the extension of the Compliance Plan deadline in the Permits, since the design details required by that
Permit Term are not yet known and will not be known Untll the pond design is completed early in the Construction Phase of the
Project. :

Thank you.
-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527
bepstein@fablaw.com

www fablaw.com

RB—| v-card
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i 4‘;3’- FITZGERALD ABBOTT & BEARDSLEY i1¢
R " S APTORNEYS AL LAW

important: This electronic mail message, including any atlached files, is being sent by or on behalf of a lawyer; it is confidential and it may contain or constitute information
protected by the attorney-client and/or the attorney work-product privileges. If the person actually receiving this message, or any other reader of this message, is not the
named recipient, or the employee or agent responsible to deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this communication or
any part of it. If you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank you.

----- Criginal Message-----

From: Jennifer Dick-McFadden [mailto:JDick-McFadden@waterboards.ca.gov]
Sent: Monday, January 25, 2010 10:39 AM :

To: Barry H. Epstein

Subject: Pine Gulch

I just wanted to let you know that both Steve and Katy are in a meeting that is scheduled to last all day. 1 may not be able to
discuss the project with them until tomorrow.

e 1O Documents and Scttines staf\Local Scttingsy Temp X Perpwisc\4B5SDIB42SceDom HHQpol1001393... 2/9/2010




Negative Declaration/Initial Study (Marin County):

.the project sponsor proposcs a projeet to enhance summer flows in Pine Gulch Creek by
substituting wet scason appropriative diversions for dry season riparian diversions.... As part of
this program, the farmers would dedicate all of their agricultural riparian diversions between July
1 and December 15 to in-stream flow for the benefit of coho salmon and steelhead trout. This
dedication would be linked directly with the appropriative storage rights associated with
the proposed ponds. (pp. 3-4)

..The farmers would dedicate all of their riparian diversions between July 1 and December 15 to
in-stream {low for the benefit of coho salmon and steelhead trout. This dedication would be
linked directly with the appropriate storage rights associated with the proposed ponds. ...

* % %

1707 Petitions

This Petition under Water Code 1707 accompanics an Application to Appropriate Water by
the same Petitioner/Applicant and is part of the Pine Gulch Creek Enhancement Project.
Pursuant to this project, the Petitioner/Applicant and the farmers of the two adjacent propertles
arc undcmdkmg> a project to substitute winter approprlate rights to storage for summer irrigation
usc in licu of diversion for |rrl;‘a_tmn use under existing riparian rights.

March 11, 2009 letter to Vicky Whitnéyﬁv)n1 Barry Epstein (this letter accompanied the
submittal of the Applications to Appropriate and the 1707 Petitions for Change):

Currently, the three farmers are exercising their riparian rights to withdraw water from Pine
Gulch Creek, including substantial leClblOﬂS during the summer growing scason to meet their
irrigation nceds. The purpose of the" Project is to enhance summer instream flows in Pine
Gulch Creck, while securing a continued adequate supply of water for the farmers' use, by
substituting winter appropriative diversions for summer riparian irrigation diversions....

Under the Project, five off-stream storage ponds will be constructed on the farms and filled with
winter sheet flow and diversions from Pine Gulch Creek and unnamed tributaries to the Creek.
Development of the off-stream storage will allow the Farmers to forego any diversions from
the Creek for irrigation during thc summcr %ason (July 1 to December 15).

A RS RESE

Thc farmers will dedicate all offl 1gatpon diversions between July 1 and December
15 to in-strcam flow for the bcn’c’ﬁt SECGho satinien and steelhead trout under California Water

Code §1707. This dedication will be linked directly to the appropriative storage rights
associated with the proposed ponds.




U R

These permits, approvals and ag,r_é,crij,cjyiS arc all'part of the Permit Acquisition stage of the
Project. Following this stage, a construction phase will involve development of construction

drawings, sccuring grading and building permits, and actual construction of the ponds and
new diversion facilities.



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Riparian Diversion Statements 14759, 14760 and 14764
Fresh Run Farms

ORDER CORRECTING INSTREAM FLOW DEDICATION

SOURCE: Pine Gulch Creek tributary to Bolinas Lagoon thence Pacific Ocean
COUNTY: Marin

WHEREAS:

1.

On July 31, 2009, the State Water Resources Control Board, Division of Water Rights (Division)
approved a petition for change in purpose and place of use, pursuant to Water Code

Section 1707, for riparian diversion claimed under Statements of Water Diversion and

Use 14759, 14760, and 14764,

From the period of July 1 to December 15 of each year, Petitioner shall dedicate to instream
flows, all riparian water previously diverted for the purpose of irrigation under Statements of
Water Diversion and Use 14759, 14760, and 14764.

Due to administrative oversight, the July 31, 2009 order did not specify that the instream flow
dedication would begin once the project was complete and operational. Section 8 (b) of

Application 31752 states that the project will be constructed in 2009 and the year of first use will
be 2010. '

Pursuant to Water Code Section 1124, the board may at any time amend or modify a decision or
order to correct any obvious typographical or clerical error or oversight without the necessity of
notice and a hearing thereon. This authority has been delegated to the Deputy Director for Water
Rights pursuant to Resolution 2007-0057 dated September 18, 2007. In a memorandum dated
October 4, 2007, this authority was re-delegated to the Manager of the Permitting Section.

NOW, THEREFORE, IT IS ORDERED THAT:

1.

The order be modified to include the following language:

Beginning July 1, 2010, all riparian water previously diverted for the purpose of irrigation under
Statements of Water Diversion and Use 14759, 14760, and 14764 shall be dedicated to instream
flows from the period of July 1 to December 15 of each year. During this period, riparian water may
" be diverted for domestic and industrial purposes only.




Statement 14759

Page 2 of 2
2. All other conditions specified in the Division of Water Rights Order dated July 31, 2009 are not
affected by this order.

STATE WATER RESOURCES CONTROL BOARD

Victoria A. Whitney
Deputy Director for Water Rights

 Dated: JAN 2 200
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Riparian Diversion Statements 14759, 14760 ahd 14764
Fresh Run Farms

ORDER CORRECTING INSTREAM FLOW DEDICATION

SOURCE: Pine Gulch Creek tributary to Bolinas Lagoon thence Pacific Ocean
COUNTY: Marin ' '

WHEREAS:

1.

On July 31, 2009, the State Water Resources Control Board, Division of Water Rights (Division)
approved a petition for change in purpose and place of use, pursuant to Water Code

Section 1707, for riparian diversion claimed under Statements of Water Diversion and

Use 14759, 14760, and 14764.

From the period of July 1 to December 15 of each year, Petitioner shall dedicate to instream
flows, all riparian water previously diverted for the purpose of irrigation under Statements of
Water Diversion and Use 14759, 14760, and 14764.

Due to administrative oversight, the July 31, 2009 order did not specify that the instream flow
dedication would begin once the project was complete and operational.. Section 8 (b) of
Application 31752 states that the project will be constructed in 2009 and the year of first use will
be 2010.

Pursuant to Water Code Section 1124, the board may at any time amend or modify a decision or
order to correct any obvious typographical or clerical error or oversight without the necessity of

~ notice and a hearing thereon. This authority has been delegated to the Deputy Director for Water .

Rights pursuant to Resolution 2007-0057 dated September 18, 2007. In a memorandum dated
October 4, 2007, this authority was re-delegated to the Manager of the Permitting Section.

NOW, THEREFORE, IT IS ORDERED THAT:

1.

The order be modified to include the following fanguage:

Beginning July 1, 2010, all riparian water previously diverted for the purpose of irrigation under
Statements of Water Diversion and Use 14759, 14760, and 14764 shall be dedicated to instream
flows from the period of July 1 to December 15 of each year. During this period, riparian water may
be diverted for domestic and industrial purposes only.




Statement 14759
Page 2 of 2

2. All other conditions specified in the D|V|$|on of Water Rights Order dated July 31, 2009 are not
affected by this order. _

STATE WATER RESOURCES CONTROL BOARD
ORIGINAL SIGNED BY: SRW foc

Victoria A. Whitney
Deputy Director for Water Rights

Dated: JAN 2 0 m

ANguyenTan:ds 01/19/2010
U:\PERDRWVANguyenTan\Pine Gulch Enhancement\Permit\1707 Dedication 14759 et al
(31752)\Corrected 1707 Order 14759(31752).doc
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Division of Water Rights

Linda S. Adams 1001 I Street, 14® Floor $ Sacramento, California 95814 ¢ 916.341.5300 Arnold Schwarzenegger
Secretary for P.O. Box 2000 # Sacramento, California 95812-2000 Governor
Environmental Protection Fax: 916.341.5400 4 www.waterboards.ca.gov/waterrights

' V ' ‘ | ' In Reply Refer To:
JAN 202010 | JDM:31752 et al

Fresh Run Farms

c/o Barry H. Epstein

Fitzgerald Abbott & Beardsley, LLP
1221 Broadway, 21% Floor
Oakland, CA 94612

Dear Mr. Epstein:

ORDERS CORRECTING THE APPROVAL OF THE INSTREAM FLOW DEDICATION
PURSUANT TO WATER CODE SECTION 1707 TO DEDICATE RIPARIAN DIVERSION FOR
STATEMENTS 14759, 14760 AND 14764 AND PERMIT 21249 (APPLICATION 31752) TO
APPROPRIATE WATER FROM PINE GULCH CREEK TRIBUTARY TO BOLINAS LAGOON
THENCE THE PACIFIC OCEAN IN MARIN COUNTY —

By orders dated January 20, 2010, the State Water Resources Control Board (State Water
Board) Division of Water Rights (Division) approved changes in the July 31, 2009 orders
approving Permit 21249 pursuant to Application 31752 and petition for change dedicating
instream flow under the riparian diversions claimed under Statements of Water Diversion and

Use 14759, 14760 and 14764. The following corrections were made due to administrative
oversight: . - ‘ ' '

Statement 14759 |
The January 20, 2010 order includes timing information that was omitted due to an

administrative oversight. The enclosed order includes the following language to clarify the
commencement of the dedication: :

1. Beginning July 1, 2010, all riparian water previously diverted for the purpose of irrigation
under Statements of Water Diversion and Use 14759, 14760, and 14764 shall be
dedicated to instream flows from the period of July 1 to December 15 of each year.
During this period, riparian water may be diverted for domestic and industrial purposes
.only. . . -

Permit 21249 o »

The January 20, 2010 order amends permit term 0400500 to include provisions for
compliance with the United States Fish and Wildlife Service's Safe Harbor Agreement for the
protection of California red-legged frog (Rana aurora draytonii). The following amendment has .
been made to Permit 21249 (emphasis added): o o

1. To prevent the introduction of invasive species and for the protection of potential habitat

of California red-legged frog (Rana aurora draytonii), Permittee shall comply with-the = =
- following or provide annual written and photographic evidence of compliance with the

- California Environmental Protection Agencyv

—————

. SURNAME. \"DLD’\O AT = @R@W ) R
“ o ‘“"‘“’“.“’,’”"""/w/w,- boffo



_Fresh Run Farms _ 2
- clo Barry H. Epstein o

’ Safé'Harbor Agreement, Attachment 3, Séct’ion 1A on file with.the Division of Water
Rights: : ’ o '

a) Not stock and shall not allow others to stock fish in any reservoir;

b) Cause an aquatic ecologist or biologist, whose qualifications are acceptable to
‘the Deputy Director for Water Rights, to monitor the reservoirs authorized under
this permit on an annual basis for the presence of fish or other exotic aquatic
predators. Within 30 days of discovery of fish or other exotic aquatic predators,
Permittee shall consult with the Division of Water Rights and the Department of
Fish and Game to develop a control plan acceptable to the Deputy Director for
Water Rights. This plan shall include an implementation schedule, and may
include draining the reservoirs where fish or exotic aquatic predators are found;
Prepare or cause to be prepared annually a report describing the methodology
used to survey the reservoirs for the presence of fish or exotic aquatic predators,
the dates when the surveys occurred, and what actions were taken if any were
found. These monitoring reports shall be submitted to the Division of Water
Rights with all required Reports of Permittee, Reports of Licensee, and whenever
requested by the staff of the Division of Water Rights. '

(0400500)

Water Code Section 1124 authorizes modifications of an order without the necessity of notice
or hearing in order to correct an obvious oversight. State Water Board Resolution 2007-0057
delegates the State Water Board's authority to modify orders in such cases to the Deputy
Director for Water Rights. By memorandum dated October 4, 2007, this authority was
redelegated to the Manager of the Permitting Section. -‘Pursuant to Water Code Section 1124
and the delegation of authority in State Water Board Resolution 2007-0057, | am enclosing an
.order that corrects the July 31, 2009 order issued in the matter of Riparian Diversion
Statements of Water Diversion and Use 14759, 14760, and 14764, as well 'as a copy of
Amended Permit 21249. As indicated in the enclosed order, all other conditions set forth in the
July 31, 2009 order remain in effect.

- I'regret any inconvenience or confusion that our earlier oversight may have caused. if you have
any questions, please contact Katherine Washburn at (916) 341-5386. -

Sincerely,

ORIGINAL SIGNED BY:

Steve Herrera
Permitting Section Manager

Enclosures

ANguyenTan:ds 01/19/2010.

U\PERDRV\ANguyenTan\Pine Gulch Enhancement\Permit\1707 Dedication 14759 et al -
(31752)\Corrected order cover letter 14759(31752).doc
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Icnmfer DlLk MLFadden FW: Plne Gulch Creck Enhancement PI’OJCCt
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From: "Barry H. Epstein" <bepstein(@fablaw.com>

To: - SHERRERA(@waterboards.ca.gov; JDick-
McFadden@waterboards.ca.gov; ANguyenTan@waterboards.ca.gov

Date: 12/17/2009 7:00 PM - ..

Subject: FW: Pinc Gulch Creck Enhancement Project

CC: mbowen@scc.ca.gov; nancy@marinrcd.org; cjwhit@comcast.net

Attachments: vcard.gif; fab.gif, FAB-354584-v4-Revised SHA to address R. Kuyper
comments.DOC

Steve, Angela and Jennifer-

Re my email below, | subsequently had a conversation about this with Phil Crader and he was
going to follow up on both points. However, he has since been reassigned to greater tasks.

In addition, since that email and subsequent conversation with Phil, the final language of the
Safe Harbor Agreement for CRLF has now been approved by FWS and is in the process of
being signed. Therefore, | can slightly narrow the request on that score (point #1, below). |
would like to get your response to the suggestion that the Permit Terms regarding CRLF
protection be modified to substitute the mandatory end-of-season draining protocol set out in
the SHA in lieu of the annual biological survey and consultation process now included in the
Permit Terms. | am attaching the entire final SHA However, for convenience, | excerpt here
the operative terms from Section . A Of Aﬂachment 3 to the SHA:

*  Ponds shall be managed each fall in such a manner to control populations of bullfrogs and other California red legged
frog predators as follows:

o On a date selected by a Cooperator after not.earlier than September 15 but no later than November 15, each
pond will be drained to the Lowest Feasible Level. [Note to SWRCB staff: this term is defined earlier in the
SHA as "the lowest level feasible ¢ eponqu an topography and final elevations of the ponds, as constructed
and maintained.”] : ,

o  If significant standing water remains in a-pond when drained to the Lowest Feasible Level, the
Cooperator [Note to SWRCB staff: The "Cooperator” is the same as the holder of the appropriative Permit --
i.e., each of the three farmers] will pump additional water from the pond until all feasible standing water has
been removed using commercially reasonable measures.

o A Cooperator shall not re-fill a pond for at least four (4) weeks after the date on which water has been removed
from the pond as set forth in the preceding two bullets.

The other issue discussed below contmues ta be a sugmflcant concern, as well. It was never
intended that the farmers would dedicate their'summer riparian irrigation diversions to
instream use under 1707 until after the: new: ponds were built and filled for the first time. That
temporal connection between the effective date of the 1707 Orders and the appropriative
rights Permits just did not get made explicitly in the 1707 Orders.

file://C:\Documents and Settings\staff\lLocal Settings\Temp\XPgrpwise\4B692560SecDom 1 HQpo110013931... 2/9/2010




Message : Page 2 of 4

My discussion with Phil was that he was going to check with Vicky about the easiest path to
institute the changes to the Permit Term re CRLF and the changes to the 1707 Orders to
make the temporal linkage to the pond filling urider the Permits. Since he has been
reassigned and had not gotten back to me, | suspect he ran out of time and did not determine
the easiest remedies. If you would pick this up now and let me know how you suggest we
“proceed, | would appreciate it. Thanks,

-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com
www fablaw com
9_:] -
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Important: This electronic mail message, including any attached files. is being Sént.by:or 6n behalf of a lawyer; it is confidential and it may contain or constitule information
protected by the attorney-client and/or the attorney work-product privileges. If the person actually receiving this message, or any other reader of this message, is not the named
recipient, or the employee or agent responsible to deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this communication or any part of
it. If you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank you.

----- Original Message----- o

From: Barry H. Epstein o

Sent: Friday, October 30, 2009 6:15 P C

To: 'JDick-McFadden@waterboards.ca.gov'; 'ANguyenTan@waterboards.ca.goV'

Cc: Carol Jane Whitmire (cjwhit@comcast.net); Nancy Scolari (nancy@marinrcd.org); Michael
Bowen (mbowen@scc.ca.gov)

Subject: Pine Gulch Creek Enhancement Project

Jennifer and Angela-

" You probably thought you were done with this project, but two questions have come up

" regarding the Pine Gulch Creek appropriative Permits and 1707 instream dedication Orders. |
~ was not sure whether to address these to you, or to other Board staff (Vicky? Steve?), so
please let me know if they should be directed elsewhere.

1. The appropriative rights Permit Term regarding management of the ponds for CRLF are

file://C: Documents and Settings' stalfiLocal Settings\Temp X Perpwisc\4B692560SccDom T HQpo110013931... 2/9/2010
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soméwhat inconsistent with what we expect will be required under the Safe Harbor Agreement
(SHA) with USFWS. Basically, the Permit Term requires annual monitoring by a biologist for
the presence of predator species and then, if predators are found, consultation and
development of measures such as draining of the ponds. (As you probably know, draining of
the ponds in the Fall is thought to interrupt the breeding cycle of bullfrogs but not to adversely
affect CRLF.)

In contrast, the SHA (current draft) simply requires annual draining in the Fall, after the end of
the irrigation season but at least four weeks before the diversion season start date of 12/15, in
order to provide a one-month period in which the ponds will be largely devoid of water. Since
the SHA specifies this measure for bullfrog control, it does not require monitoring for predator
species. (The draft SHA also specifically prohibits the knowing introduction of bullfrogs,
crayfish, mosquito fish and other fishes.)

Assuming that the SHA is finalized with the above draining and no introduction requirements,
the steps of annual biological monitoring followed by consultation about management
measures for predators -- as provided in the Permit Term -- would seem to be unnecessary
(and it is also going to be quite expensive for the farmers to pay for a special aquatic blologlst
to monitor each year).

So, the question is whether it might be possible to modify thét Permit Term (in all of the
permits) to track the USFWS requirements expected in the SHA, and if so, what would be
involved in maklng that change?

2. | think there is a temporal element missing from the 1707 Orders. Specifically, the Orders
appear to require the dedication of former riparian irrigation diversions to commence now,
before the appropriative ponds have been built and filled. Of course, that was never the
intention, since the plan is to develop the appropriative ponds and fill them before the farmers
stop diverting for irrigation under their-riparian rights. (The Recitals to the Order reference the
corresponding appropriative rights, but there is nothing explicit | see in the Order that defers its
operation until the appropriations are actually made.)

It appears that it will be at least several years before the ponds can be built and begin to -
operate. As indicated above, the SHA still needs to be finalized. Additionally, the Corps 404
permit and CDFG Streambed Alteration Agreements are being worked on now. However,

- when all of that is done, we have to find funds to construct the ponds. Various sources are
 being explored but funding has not yet been secured. We are, however, continuing with some
engineering work so that bids can be obtained.

Thus, the 1707 dedications cannot be made right away without cutting off the farmers' summer
irrigation supply entirely, which I'm sure was not the intent.
SERor i g ey by

l 192

This may not be a matter that requii‘eS'amendment of the Orders so much as interpretation of
them in the context in which they were adopted -- that is, they were tied to the exercise of the
appropriative rights. But [ thought | should mention this, since the farmers obviously do not
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want to be in a violation situation. Plééfs.é Ivet-_n'ﬁ‘e <row whether or how we should address this
question. AR,

i.ff‘ \ -;:"“»:.:;;i: .

o

Thanks for considering the above. I'look forward td your response.
-Barry

Barry H. Epstein ,
Fitzgerald Abbott & Beardsley LLP B
1221 Broadway, 21st Floor o
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com

www fablaw.com

E’_:j ward

\l
J AL PORNTYS AL AN

; R N LT

i VA8 [ITZGERALD ABBOTT & BLARDSLEY u1v

Important: This electronic mail message. including any attached files, is being sent by or on behalf of a lawyer; it is confidential and it may contain or constitute information
protected by the attorney-client and/or the attorney work-product privileges. If the person actuaily receiving this message, or any other reader of this message, is not the named
recipient, or the employee or agent responsible o deliver it to the named recigient, you are-not authorized to retain, read, copy or disseminate this communication or any part of
it. !f you have received this communication in error, please immediately.ngufy Fitzgeraid Abbott & Beardsley LLP at (510) 451-3300. Thank you.

<
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From: Phillip Crader

To: Dick-McFadden, Jennifer; Nguyen-Tan, Angela

ccC: Herrera, Steve

Date: 12/3/2009 1:01 PM

Subject: Fwd: RE: Pine Gulch Creek - Safe Harbor Agreement
FY1

>>> "Wise, Scott" <SWise@co.marin.ca.us> 12/3/2009 12:13 PM >>>
Hi Rick and Barry,

“The Marin County Agricultural Commissioners Office can sign a copy of
the 12-2-09 version and send it to the FWS Y

This is exciting news! Please send Stacy C'af~léen?’(:'
scarlsen@co.marin.ca.us) and I a copy of thé 12-2-09 version as soon as
possible.

Thank you,

Scott

Scott Wise

Inspector, County of Marin

Department of Agriculture | Weights & Measures
1682 Novato Boulevard Suite 150-A

Novato, CA 94947

Phone: 415-499-6700 FAX: 415-499-7543

Email; swise@co.marin.ca.us <mailto:swise@co.marin.ca.us>

From: Richard Kuyper@fws.gov [mailto:Richard Kuyper@fws.gov]

Sent; Thursday, December 03, 2009 9:33 AM

To: Barry H. Epstein

Cc: ciwhit@comcast.net; gdeghi@h-bgroup.com; Kathy Brown@fws goy; Nancy
Scolari; Phillip Crader; Shannon Holbrook@fws.gov; Wise, Scott

Subject: RE: Pine Guich Creek - Safe Harbor Agreement




@9n010

)

jennifer Dick-McFadden - Fwd: RE: Pine Gulch Creek - Safe Harbor Agreement

_Hi Barry,

This agreement looks good. Thanks for all of your work on it. The
Marin County Agricultural Commissioners Office can sign a copy of the
12-2-09 version and send it to the FWS. We'll get it signed and have
copies sent out. I'm leaving next Tuesday so likely I will be gone by

the time the document is signed by the commissioner's office and arrives
here in Sacramento, but my boss Kathy Brown will make sure the field
office supervisor signs. Go ahead and send-the signed copy to Kathy
Brown, at the same address on my signature.

Thanks again,

Rick Kuyper

Conservation Partnerships Division
Sacramento Field Office

U.S. Fish and Wildlife Service
2800 Cottage Way, Room W-2605
Sacramento, CA 95825

(916) 414-6562

richard kuyper@fws.qov

';Barry H. Epstein" <bepstein@fablaw.com> ;
12/01/2609 05:52 PM » :
<Richard Kuyper@fws.qov>

cc

<ciwhit@comcast.net>, <nancy@marinrcd.org>, "Phillip Crader”

<PCrader@waterboards.ca.qov>, "Wise, Scott" <SWise@co.marin.ca.us>,
<Shannon_Holbrook@fws.qov>, <Kathy Brown@fws.gov>, <qadeghi@h-bgroup.com>

Subject

RE: Pine Gulch Creek - Safe Harbor Agreement

Rick-

I have gone over your latest comments and edits with Gary-Deghi
(biologist from Huffman-Broadway Group) and Carol Whitmire (project
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planner). Attached is a revised draft of the SHA with changes to
address your concerns.

Specifically, the sections for which you had comments or edits, and the
changes we have made in response, are as follows:

SHA, Section 8, sub-section 5 (p. 6) -- you made 1 comment.
1 have edited the text here to address the concern by specifying the
minimum parameters for the extent of frlnge vegetatnon to provide cover
for CRLF.

Attachment 3, Section 1.A., Fourth bullet Frrst sub buHet -- you
made 1 comment.
I have edited the text here to specify that the farmer's draining would
not occur until at least September 15 of each year. T have also
inserted a comment at the end of your comment.

Attachment 3, Section 1.A,, Fourth bullet, Second sub-builet -- you
made 1 edit.
Your edit is not workable. It is not realistic or even possible for the
farmers to render the ponds "dry.” The most. that the farmers can do is
take reasonable steps to remove water from the ponds to.the extent
feasible. This probably will not leave the ponds:in a: condmon where
there is literally no observable standing water; but it'is the most that
can be realistically accomplished.

Note, however, that the purpose of the minimum four-plus week waiting
period after draining -- the ponds must be drained by November 15 and
the new diversion season does not start until December 15 -- is to allow
the ponds to lose more water through evaporation.

Note also that this is not a bullfrog eradication pragram; it is.a
bulifrog population control/reduction program::--Actively draining as
much water as feasible from the ponds and leaving them in that drained
condition for at least four weeks was conceived to be a method to
control/reduce the predator bullfrog population.. This is-made express
in the Fourth sub-bullet that follows shortly after:this text.

Attachment 3, Section 1.A., Fourth bullet, Fourth sub bullet -- you
made 1 comment.
I have deleted the sentence you referenced I also inserted the word
"all" carlier in this section, as I think it improves the understanding.

Attachment 3, Section 1.C.1 -- you made 1 comment.
I am inserting below the text of an email memo from Gary Deghi
explaining the wetland acreages and referencing the 2007 Biological
Assessment where this topic is discussed in more detail: .
Gary wrote: In his comments on the Safe Harbor Agreement,.Rick Kuyper
has asked for a clarification of the acreages ¢f wetlantis:thatwill be
present prior to implementation of the project:and afterwards. The;
wetland impacts and mitigation requiremernits of the: préject are discussed
in the April 2007 Biological Assessment prepared by HBG on pages 26
through 28. A summary of the area and type of wetlands that will be
impacted by pond construction and the resulting-area and type of
wetlands the will be present after project implementation is presented
in Table 2 (page 27). Palustrine emergent wetlands that would be
subject to Corps jurisdiction (based on the 2003 verified Corps
delineation) are present at the location of proposed Ponds 1B, Pond 2
and Pond 3B. The area of Corps jurisdictional wetlands that would be
affected by construction of the new ponds would:consist of 1.6 acres at
Pond 1B, 0.003 acres at Pond 2, and 1.2 acres at:Pond 3B.' In addition,
the existing irrigation ponds themselves would:be:considered wetlands
under the LCP by the County, so the reconfiguration:of Pond 3A would
result in a net impact to 0.23 acres of the existing.pond {0.14 acres of
open water habitat and 0.09 acres of wetland:fringe). .. Therefore, the
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this communication in error, please immediately notify Fitzgerald Abbott
& Beardsley LLP at (510) 451-3300. Thank you.

----- Original Message----- :

From: Richard Kuyper@fws.qgov [mailto:Richard Kuyper@fws.gov]

Sent: Monday, November 30, 2009 2:43 PM ,

To: Barry H. Epstein 4 E

Cc: ciwhit@comcast.net; nancy@marinred.org; Phillip Crader; - Wise, Scott;
Shannon _Holbrook@fws.qov; Kathy Brown@fws.gov

Subject: RE: Pine Gulch Creek - Safe Harbor Agreement

Hi Barry,

Here are some additional comments on the agreement. Thanks - Rick

"Barry H. Epstein” <bepstein@fablaw.com>

11/19/2008 10:29 AM

To

<Richard Kuyper@fws.gov>

cC

<ciwhit@comcast.net>, <nancy@rmarinrcd.orgs "

Subject

RE: Pine Gulch Creek - Safe Harbor Agreement

Rick-

Based on this information, it seems that the best approach is just to
specify annual Fall season draining in the SHA, as previously planned,
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and to work with SWRCB staff to see if we can get the water rights
permit terms modified to be consistent (since the CRLF experts seem to
think that the monitoring for bulifrogs is not appropriate or
cost-effective). I will relay those comments to Phii Crader and ask for
such a modification.

Attached is a revised draft of the SHA. You last commented on thé prior
draft on May 5, 2008. For convenience, I attach a PDF file that shows
that earlier draft with your comments in "balloons” in the right margin.
The revised draft attached here should address all of your comments. It
is attached as a redline showing only changes that have been made since
that earlier version on which you commented in May 2008. Hopefully,
this will make your review easier by allowing you to see the new changes
made to address your prior comments. [ also attach a clean version of
this iteration, which can be used as the final if the changes are
acceptable.

Please let me know where we stand after you have reviewed these
materials. Thank you.

-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP

1221 Broadway, 21st Floor

Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com

www.fablaw.com <http://www.fablaw.com/>
<http://www.fablaw.com/>
<http://www.fablaw.com/utility/vcard.htmli?id=104>

<http.//www.fablaw.com/> T
Important: This electronic mail message, including any‘attached files,
is being sent by or on behalf of a lawyer; it is confidential-and it may
contain or constitute information protected by the attorney-client
and/or the attorney work-product privileges. If.the.person actually
receiving this message, or any other reader of this message, is not the
named recipient, or the employee or agent responsible to deliver it to
the named recipient, you are not authorized to retain, read, copy or
disseminate this communication or any part of it. If you have received
this communication in error, please immediately notify Fitzgeraid Abbott
& Beardsley LLP at (510) 451-3300. Thank you.

----- Original Message-----

From: Richard Kuyper@fws.gov [mailto:Richard Kuyper@fws.gov]
Sent: Wednesday, November 18, 2009 10:28 AM

To: Barry H. Epstein

Cc: ciwhit@comcast.net; nancy@marinrcd.org

Subject: RE: Pine Guich Creek - Safe Harbor Agreement

Hi Barry,

1 checked with Gary Fellers and other frog experts and they all agreed
that draining the ponds would be the way-to go. There are a fot of
issues with surveys and takes someone with a great.deal of expertise to
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determine if bullfrogs are breeding, distinguishing between CARLF and
bullfrog tadpoles etc. 1 think the surveys would be expensive for the
landowners. T spoke with Phil Crader awhile back and let him know that
we would require pond draining and he seemed open to that although he
did mention at the time that they may require surveys, which I believe
he thought was more of a compromise. Hopefully they can change their
permit to not require these surveys and have the landowners drain the
ponds annually. g G e

Thanks,

Rick Kuyper

Conservation Partnerships Division
Sacramento Field Office

U.S. Fish and Wildlife Service
2800 Cottage Way, Room W-2605
Sacramento, CA 95825

(916) 414-6562

richard kuyper@fws.gov

"Barry H. Epstein” <bepstein@fablaw.com>

11/16/2009 03:39 PM

To

<Richard Kuyper@fws.qov>

[

<ciwhit@comecast.net>, <pancy@marinrcd.org>

Subject

RE: Pine Gulch Creek - Safe Harbor Agreement -

Thanks Rick.

That's precisely why we would prefer not to have to follow the SWRCB's
permit terms -- because they do require surveys:every year, which as you
say may weli prove to be an expensive approach, especially if the
likelihood of presence is high and the farmers are just going to end up
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draining the ponds anyway. The farmers prefer the _defauh; belng that
they will drain the ponds yearly, as we had been glscuss g )
rather than being obligated to do the surveys very yea o

On the hand, I thought it might be worthwhr e fbr the farmers to at
least have the alternative of conducting surveys - in case they come to
believe that bullfrogs are not present. Do you have a particular
protocol to propose in that regard, addressing the details you raise
such as survey effort, target life stage(s), etc.?

If the SHA has this approach, the SWRCB staff seéms willing to change
their permit terms to follow suit. I talked to PHil about this last

week in general terms but I want to get the SHA finalized so that he

will know what requirements we are asking the SWRCB to. mimic in their
permits.

Thanks.
-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP

1221 Broadway, 21st Floor

Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com N
www .fablaw.com <http://www.fablaw. com/ >
<http://www_fablaw.com/>
<http://www.fablaw.com/utility/vcard. html’rd 104>' .

<http://www.fablaw.com/>

Important: This electronic mail message, including any attached files,

is being sent by or on behalf of a lawyer; it is confidential and it may
contain or constitute information protected by the attorney-client
and/or the attorney work-product privileges. If the person actually
receiving this message, or any other reader of this.message, is not the
named recipient, or the employee or agent résponsible to deliver it to
the named recipient, you are not authorized to retain, read, copy or
disseminate this communication or any part of it. If you have received
this communication in error, please |mmed1ately notify Fitzgerald Abbott
& Beardsley LLP at (510) 451-3300. Thank you

----- Original Message-----

From: Richard Kuyper@fws.gov [mailto:Richard Kuyper@fws.gov]
Sent: Monday, November 16, 2009 3:27 PM

To: Barry H. Epstein

Cc: cjwhit@comcast.net; nancy@marinred.org

Subject: Re: Pine Gulch Creek - Safe Harbor Agreement .

Hi Barry,

I obtained the SWRCB permits from Phil Crader and will-look them over.

I would like more detail on the surveys (survey effort, target life

stages, etc.). 1think it is very unlikely that surveys would occur

where bullfrogs were not detected (at least adults), so landowners could
end up spending maney on surveys and then draining every year anyway. [
will discuss your proposal with my boss and the:regulatory folks and see
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if this is a workable SHA, T'll get back in touch with you when I have
some feedback to offer,

Thanks,

Rick Kuyper )
Conservation Partnerships Division
Sacramento Field Office

U.S. Fish and Wildlife Service
2800 Cottage Way, Room W-2605
Sacramento, CA 95825

(916) 414-6562

richard kuyper@fws.gov

"Barry H. Epstein" <bepstein@fablaw.com>

11/16/2009 08:17 AM

To

<Richard Kuyper@fws.qov>

cc

<cjwhit@comcast.net>, <pancy@marinrcd.org>

Subject

Pine Gulch Creek - Safe Harbor Agreement

Rick-

When we last left off on finalizing the SHA for the Pine Gulch Creek
farmers, we had exchanged several drafts and the main remaining question
(other than some clean up editing) had to do with management of the
ponds for bullfrog predator control. However, before we finalized the

SHA, we wanted to get through the State Water Board permit process to
see what they were going 1o say about pond management.

We now have two somewhat conflicting management schemes -- the one we
were discussing with you, which was an automatic protoco! for draining
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of the ponds each Fall to create a drained period that would interrupt
the bullfrog lifecycle, and the SWRCB's approach, which is to have a
biologist inspect the ponds every Fall and thefr have a consultation
about what to do if bullfrogs are present. Having both approaches is
the worst situation for the farmers -- they would end up paying a
biclogist to inspect every year, having to engage in consultation, and
then having to drain anyway.

What we would like to do is propose to both FWS and the SWRCB a
combination approach as follows:

* The default is that the SHA (and SWRCB permit) will require a
draining protocol each year.
* However, in any particular year, a farmer can elect to have a

qualified biologist monitor for bullfrog presence (in late Summer) and

if monitoring shows no presence then he does not have to drain that
year. . :

* If three continuous years of such monitoring shows no bullfrog
presence, then the farmer does not have to drain or monitor for three
years (after which he either has to comply with the default draining
protocol or monitor again for three years wnth no presence of

bullfrogs).

If we can nail down the bullfrog management approach in concept, I think
we can very quickly finish up the SHA. We would very much fike to do so
with your involvement since it will take more work to get someone else

in the FWS up to speed. We are rapidly running out of the funding from
the Coastal Conservancy for our work on this and would like to avoid
incurring that extra time and expense. .

Please let me know whether something like the above "combmatlon
approach is workable. .

-Bérry

Barry H. Epstein

Fitzgerald Abbott & Beardsley LLP

1221 Broadway, 21st Floor

QOakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com

www.fablaw.com <http://www.fablaw.com/>

<http://www fablaw.com/> -t .
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Important: This electronic mail message, including any attached files,

is being sent by or on behalf of a lawyer; . is confidential and'it may
contain or constitute information protected by the attorney-client

and/or the attorney work-product privileges. If the person actually
receiving this message, or any other reader of this message, is not the
named recipient, or the employee or agent responsible to deliver it to

the named recipient, you are not authorized to retain, read, copy or
disseminate this communication or any part of it. If you have received

this communication in error, please immediately notify Fitzgerald Abbott

& Beardsley LLP at (510) 451-3300. Thank you. [attachment "Prior Draft
SHA with R. Kuyper Comments.pdf” deleted by Richard
Kuyper/SAC/R1/FWS/DOI] [attachment "FAB-353550-v1-Compare two versions
of SHA for Rick Kuyper.DOC" deleted by Richard Kuyper/SAC/R1/FWS/DOI]
[attachment "SHA 11.19.2009.pdf" deleted by Richard
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Kuyper/SAC/R1/FWS/DOI] [attachment "FAB-354584-v1-Revised SHA to address
R. Kuyper comments.DOC" deleted by Richard Kuyper/SAC/R1/FWS/DOI]
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From: Phillip Crader

To: Dick-McFadden, Jennifer; Nguyen-Tan, Angela

CC: Herrera, Steve

Date: 12/1/2009 2:13 PM

Subject: Fwd: RE: Pine Gulch Creek - Safe Harbor Agreement
Attachments: Pine Guich SHA_comments to Barry Epstein 11-30-09.DOC

The Pine Gulch Creek permittees want to know if the bullfrog control term can be modified to be consistent with the Safe Harbor
Agreement. Please see the email below for a detailed discussion between Barry and USFWS. In general, they suspect that the Safe
Harbor Agreement is going to require annual draining of the ponds in the Fall. To comply with the Safe Harbor Agreement, they
plan to withdraw all water from the ponds for irrigation use each year. The Permittee does not want to pay a biologist to survey
their empty ponds. We cannot modify the term unless they file change petitions. It is my understanding that they prefer not to file
change petitions. I think they may be able to demonstrate compliance with the spirit of the term, but suggest that you check with
Steve before advising the Permittee.

Assuming they don't want to file change petitions, I think they need to tell us in writing, for inclusion in each application file, how
they plan to comply with the term. Regardless of the condition of the reservoir, they still need to carry out Parts A and C below.
They may be able to address Part B by notifying us in writing that in order to comply with the requirements of their Safe Harbor
Agreement, they plan to drain the ponds at the seascnally appropriate time each year, and do not plan to survey a dry reservoir. 1
imagine that the annual report required by Part C would indicate the date that the pond was emptied and how long the pond was
empty for. Additionally, I would expect photos documenting the complete drainage each year.

The could also file change petitions to have the terms changed to be consistent with the Safe Harbor Agreement. Of course, we
would need to see the final Safe Harbor Agreement before making any changes. But I suspect that the Safe Harbor Agreement
would constitute ample justification to change the term.

Here is the current permit term:

To prevent the introduction of invasive species and for the protection of potential habitat of California red-legged frog (Rana aurora
draytonii), Permittee shall: '

a) Not stock and shall not allow others to stock fish in any reservoir;
b) Cause an aquatic ecologist or biologist, whose qualifications are acceptable to the Deputy Director for Water Rights, to monitor
the reservorr(s) authorized under this permit on an annual basis for the presence of fish or other exotic aquatic predators. Within
30 days of discovery of fish or other exotic aquatic predators, Permittee shall consult with the Division of Water Rights and the’
Department of Fish and Game to develop a control plan acceptable to the Deputy Director for Water Rights. This plan shall include
an implementation schedule, and may include draining the reservoir(s) where fish or exotic aquatic predators are found,

¢) Prepare or cause to be prepared annually a report describing the methodology used to survey the reservoirs for the presence of
fish or exotic aquatic predators, the dates when the surveys occurred, and what actions were taken if any were found. These
monitoring reports shall be submitted to the Division of Water Rights with all required Reports of Permittee, Reports of Licensee,
and whenever requested by the staff of the Division of Water Rights.

Phit

>>> <Richard_Kuyper@fws.qov> 11/30/2009 "21:42’:PM‘:>‘?‘>,‘”>',“:: s
Hi Barry, ; n R

Here are some additional comments on the agreemeht. Thanks - Rick

"Barry H. Epstein” <bepstein@fablaw.com>
11/19/2009 10:29 AM i

To

<Richard Kuyper@fws gov>

cc

<¢jwhit@comcast.net>, <nancy@marinrcd.org>
Subject

RE: Pine Gulch Creek - Safe Harbor Agreement
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if bullfrogs are breeding, distinguishing between CARLF and bullfrog
tadpoles etc. 1 think the surveys would be expensive for the landowners.

I spoke with Phil Crader awhile back and let him know that we would
require pond draining and he seemed open to that although he did mention
at the time that they may require surveys, which I believe he thought was
more of a compromise. Hopefully they can change their permit to not
require these surveys and have the landowners drain the ponds annually.

Thanks,

Rick Kuyper

Conservation Partnerships Division
Sacramento Field Office

U.S. Fish and Wildlife Service
2800 Cottage Way, Room W-2605
Sacramento, CA 95825

(916) 414-6562

richard _kuyper@fws,qoy

"Barry H. Epstein" <bepstein@fablaw.com>
11/16/2009 03:39 PM

To

<Richard Kuyper@fws.qov>

cc

<¢iwhit@comecast.net>, <nancy@marinred.org>
Subject

RE: Pine Gulch Creek - Safe Harbor Agreement

Thanks Rick.

That's precisely why we would prefer not to have to follow the SWRCB's
permit terms -- because they do require surveys every year, which as you
say may well prove to be an expensive approach, especially if the
likelihood of presence is high and the farmers are just going to end up
draining the ponds anyway. The farmers prefer the default being that they
will drain the ponds yearly, as we had been discussing with you, rather
than being obligated to do the surveys every year.

On the hand, 1 thought it might be worthwhile for the farmers to at least
have the alternative of conducting surveys -- in case they come to believe
that bullfrogs are not present. Do you have a particular protocol to
propose in that regard, addressing the details you raise such as survey
effort, target life stage(s), etc.?

If the SHA has this approach, the SWRCB staff seems willing to change
their permit terms to follow suit. 1 talked to Phil about this last week

in general terms but T want to get the SHA finalized so that he will know
what requirements we are asking the SWRCB to mimic.in their permits.

Thanks.




(21912010 Jennifer Dick-McFadden - Fwd: RE: Pine Gulch Creek - Safe Harbor Agreement Page 4

-Barry

Barry H. Epstein

Fitzgerald Abbott & Beardsiey LLP
1221 Broadway, 21st Floor
Oakiand, CA 94612

tel 510.451.3300

fax 510.451.1527
bepstein@fablaw.com
www . fablaw.com

Important: This electronic mail message, including any attached files, is
being sent by or on behalf of a lawyer; it is confidential and it may
contain or constitute information protected by the attorney-client and/or
the attorney work-product privileges. If the person actually receiving

this message, or any other reader of this message, is not the named
recipient, or the employee or agent responsible to deliver it to the named
recipient, you are not authorized to retain, read, copy or disseminate

this communication or any part of it. If you have received this
communication in error, please immediately notify Fitzgerald Abbott &
Beardsley LLP at (510) 451-3300. Thank you. ’

----- Ornginal Message----- .

From: Richard Kuyper@fws.gov [mailto:Richard Kuyper@fws.gov
Sent: Monday, November 16, 2009 3:27 PM

To: Barry H. Epstein

Cc: ¢jwhit@comcast.net; nancy@marninrcd.org

Subject: Re: Pine Guich Creek - Safe Harbor Agreement

Hi Barry,

I obtained the SWRCB permits from Phil Crader and will fook them over. 1
would like more detail on the surveys (survey effort, target life stages,
etc.). I think it is very unlikely that surveys would occur where

bullfrogs were not detected (at least adults), so landowners could end up
spending money on surveys and then draining every year anyway. [ will
discuss your proposal with my boss and the regulatory folks and see if
this is a workable SHA. T'll get back in touch with you when I have some
feédback to offer. o

Thanks,

Rick Kuyper

Conservation Partnerships Division
Sacramento Field Office

U.S. Fish and Wildlife Service
2800 Cottage Way, Room W-2605
Sacramento, CA 95825

(916) 414-6562

richard kuyper@fws.gov

"Barry H. Epstein” <bepstein@fablaw.com>
11/16/2009 08:17 AM )

To
<Richard_Kuyper@fws.qgov>
CcC
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' (2/9/2070) Jennifer Dick-McFadden - Fwd: RE: Pine Gulch Creek - Safe Harbor Agrié'éme'rﬁw

Subjgct
Pine Gulch Creek - Safe Harbor Agreement

Rick-

When we last left off on finalizing the SHA for the Pine Gulch Creek

farmers, we had exchanged several drafts and the main remaining question
(other than some clean up editing) had to do with management of the ponds
for bullfrog predator control. However, before we finalized the SHA, we
wanted to get through the State Water Board permit process to see what
they were going to say about pond management.

We now have two somewhat conflicting management schemes -~ the one we were
discussing with you, which was an automatic protocol for draining of the

ponds each Fall to create a drained period that would interrupt the

bulifrog lifecycle, and the SWRCB's approach, which is to have a biologist

inspect the ponds every Fall and then have a consultation about what to do

if bullfrogs are present. Having both approaches is the worst situation

for the farmers -- they would end up paying a biologist to inspect every

year, having 10 engage in consuitation, and then having to drain anyway.

What we would like to do is propose to both FWS and the SWRCB a
combination approach as follows:

The default is that the SHA {(and SWRCB permit) will require a draining
protocol each year.

However, in any particular year, a farmer can elect to have a gualified
biclogist monitor for bullfrog presence (in late Summer) and if monitoring
shows no presence then he does not have to drain that year.

If three continuous years of such monitoring shows no bulifrog presence,
then the farmer does not have to drain or monitor for three years (after
which he either has to comply with the default draining protocol or
monitor again for three years with no presence of bullfrogs).

If we can nail down the bullfrog management: appgoagh in concept, I think
we can very quickly finish up the SHA. We would véry much like to do so
with your involvement since it wilt take more work to get someone else in
the FWS up to speed. We are rapidly running out of the funding from the
Coastal Conservancy for our work on this and would like to avoid incurring
that extra time and expense.

Please let me know whether something like the above "combination" approach
is workable. )

-Barry

Barry H. Epstein
Fitzgerald Abbott & Beardsley LLP ) o ‘
1221 Broadway, 21st Floor e
‘ Oakland, CA 94612 o
| tel 510.451.3300
fax 510.451,1527
bepstein@fablaw.com
www fablaw.com

Important: This electronic mail message, includmgj‘qhy attached files, is
being sent by or on behalf of a lawyer; it is conﬁdential and it may
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Message Page 1 of 3

Jennifer Dick-McFadden - Pine Gulch Creek Enhancement Project

From: "Barry H. Epstein" éb‘cf)Stci‘p@féblaw.com>

To: ANguyenTan@waterboards.ca.gov; JDick-
McFadden@waterboards.ca.gov

Date: 10/30/2009 6:14 PM

Subject: Pinc Gulch Creek Enhancement Project

CC: mbowen@scc.ca.gov; nancy@marinred.org; cjwhit@comcast.net

Attachments: vcard.gif; fab.gif

Jennifer and Angela-

You probably thought you were done with this project, but two questions have come up
regarding the Pine Gulch Creek appropriative Permits and 1707 instream dedication Orders. |
was not sure whether to address these to you, or to other Board staff (Vicky? Steve?), so
please let me know if they should be directed elsewhere.

1. The appropriative rights Permit Term regarding management of the ponds for CRLF are
somewhat inconsistent with what we'expect will be required under the Safe Harbor Agreement
(SHA) with USFWS. Basically, the Permit Term requires annual monitoring by a biologist for
the presence of predator species and then, if predators are found, consultation and
development of measures such as draining of the ponds. (As you probably know, draining of
the ponds in the Fall is thought to intefrupt the breeding cycle of bullfrogs but not to adversely
affect CRLF.) R

In contrast, the SHA (current draft) simply requires annual draining in the Fall, after the end of
the irrigation season but at least four weeks before the diversion season start date of 12/15, in
order to provide a one-month period in which the ponds will be largely devoid of water. Since .
the SHA specifies this measure for bullfrog control, it does not require monitoring for predator
species. (The draft SHA also specifically prohibits the knowing introduction of bullfrogs,
crayfish, mosquito fish and other fishes.)
Assuming that the SHA is finalized with thé above draining and no introduction requirements,
the steps of annual biological monitoring followed by consultation about management
measures for predators -- as provided in'th& Pefmit Term -- would seem to be unnecessary
(and it is also going to be quite expensive for the farmers to pay for a special aquatic biologist
to monitor each year).

So, the question is whether it might bef';bbssible to modify that Permit Term (in all of the
permits) to track the USFWS requiremérits expected in the SHA, and if so, what would be
involved in making that change? '

2. | think there is a temporal elem'é'hft_ér*r\‘riss‘ih"g* from the 1707 Orders. Specifically, the Orders
file://C:\Documents and Scttings\staff\lLocal Sctt'ivh“g‘:S\'I‘émp\XI’grpwisc\4B6924DESch)om1Honl 1001393... 2/9/2010
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appear to require the dedication of farmer riparian irrigation diversions to commence now,
before the appropriative ponds have been built and filled. Of course, that was never the
intention, since the plan is to develop the appropriative ponds and fill them before the farmers
stop diverting for irrigation under their riparian rights. (The Recitals to the Order reference the
corresponding appropriative rights, but:there:is nothing explicit | see in the Order that defers its
operation until the appropriations are actually made.)

It appears that it will be at least several years before the ponds can be built and begin to
operate. As indicated above, the SHA still needs to be finalized. Additionally, the Corps 404
permit and CDFG Streambed Alteration. Agreements are being worked on now. However,
when all of that is done, we have to find funds to construct the ponds. Various sources are
being explored but funding has not yet been secured. We are, however, continuing with some
engineering work so that bids can be obtained. - -

Thus, the 1707 dedications cannot be made right away without cutting off the farmers’ summer
irrigation supply entirely, which I'm sure was not the intent.

This may not be a matter that requires'‘amendment of the Orders so much as interpretation of
them in the context in which they were“adopted -- that is, they were tied to the exercise of the
appropriative rights. But | thought | should mention this, since the farmers obviously do not
want to be in a violation situation. Please let me know whether or how we should address this

question. :
Thanks for considering the above. | look forward to your response.

-Barry

Barry H. Epstein ST »
Fitzgerald Abbott & Beardsley LLP R 1A R T LI
1221 Broadway, 21st Floor R IR R T T
Oakland, CA 94612

tel 510.451.3300 _ I

fax 510.451.1527 T
bepstein@fablaw.com

www fablaw.com

f_’_j v-Card

; EOANU TR
(1§30 FITZGERALD ABBOTT & BLARDSLEY 1ib
T A

VIORNEYN AL 1AW
irportant: This electronic mail message, including any attached files, |§‘_be|ng sent by or on behalf of a lawyer; it is confidential and it may contain or constitute information
protected by the atiorney-client and/or the atllorney work-product privileges. If the person actually receiving this message, or any other reader of this message, is not the named

recipient, or the empioyee or agent responsible 1o deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this communication or any part of
it. If you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank you.

file://C:ADocuments and Scttings'statf\lLocal Scttings\'l‘cmp\XI’grpwisc\4B6924DESCCD()m]l'lonl 1001393... 2/9/2010




_ STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

-

. DIVISION OF WATER RIGHTS |

In the Matter of Riparian Diversion Statements S014759, S014760, and S014764
Fresh Run Farm

ORDER APPROVING INSTREAM FLOW DEDICATION

1.

‘SOURCE: Pine Guich Creek tributary to Bolinas Lagoon thence Pacific Ocean
COUNTY: ~ Marin
WHEREAS:

Fresh Run Farm (Petitioner) filed a petition for change pursuant to Water Code section 1707 with

‘the State Water Resources Control Board (State Water Board), Division of Water Rights

(Division) on March 12, 2009. The petition for change was filed to change the purpose and place
of use under Statements of Water Diversion and Use 14759, 14760, and 14764 for the
enhancement of fish and wildlife resources.

~ The Petitioner has requested that downstream portions of the Pine Gulch Creek watercourse be

added to the description of the place of use, and fish-and wnldllfe enhancement be added as a
purpose of use under their riparian claims.

Pursuant to the petition for change, Petitioner intends to forego diversions from Pine Guich Creek
during the period of July 1 to December 15 of each year for irrigation uses. Riparian use for
domestic and industrial purposes will continue from January 1 to December 31 of each year.
Pursuant to the petition for change, water that would otherwise have been diverted from Pine
Gulch Creek for irrigation will remain instream and be dedicated to fishery and habitat
enhancement between the Petitioner’s points of diversion and Bolinas Lagoon. In exchange for
the water being dedicated to Pine Gulch Creek, Petitioner filed Application 31752 on

- March 19, 2009 to appropriate winter flows by permit.

'The State Water Board, Division of Water Rights finds that, with the conditions included in this

order, the change will neither increase the amount of wa}er,that the Petitioner is entitled to use nor
unreasonably affect any legal user of water. The State Water Board further finds that the change

-is in the public interest and the change will not adversely affect fish, wildlife, instream beneficial

uses, or public trust resources. Accordingly, the petition for change is approved subject to the

condmons |mposed herein. , N




NOW, THEREFORE, IT IS ORDERED THAT the instream flow dedication pursuant to Water Code
section 1707 petition for change is approved subject to the following conditions:

1. From the period of July 1 to December 15 of each year, Petitioner shall dedicate to instream
flows, all riparian water previously diverted for the purpose of irrigation under Statements of Water
Diversion and Use 14759, 14760, and 14764. During this period, riparian water may be diverted
for domestic and industrial purposes only.

2. The water dedicated to the environment pursuant to Water Code section 1707 shall be from point

of diversion 4 under Application 31752 located at California Coordinate System of 1983, Zone 2,
North 2,167,962 feet and East 5,925,476 feet, being within NEV of SE% of projected Section 14,
T1N, R8W, MDB&M (upstream limit) to the confluence of Pine Gulch Creek and Bolinas Lagoon
(downstream limit), and point of diversion 5 under Application 31752 located at California '
Coordinate System of 1983, Zone 2, North 2,169,207 feet and East 5,924,856 feet, being within
SWY4 of NEY. of projected Section 14, T1N, R8W, MDB&M (upstream limit) to the confluence of
Pine Gulch Creek and Bolinas Lagoon (downstream limit).

3. The Petitioner shall report to the State Water Board on the triennial Supplemental Statements of .
Water Diversion and Use, a daily record of the quantity dedicated to the environment, pursuant to

the 1707 petition. No credit shall be.given for the 1707 petition flows unless the required
documentation is timely submitted.

4. The State Water Board may supervise diversion and use of water under this order for the
protection of lawful users of water and instream beneficial uses and for compliance with the
conditions. The Petitioner shall allow representatives of the State Water Board and other parties,

as may be authorized from time to time by the State Water Board, reasonable access to project
works to determine compliance with the terms of this order.

STATE WATER RESOURCES CONTROL BOARD

s (. Dhchar
Victoria A. Whitney M .

Deputy Director for Water Rights

Dated:  JUL 3 1 2000

ANguyenTan:ds 7/29/2009 : . ,
U:\PERDRV\ANguyenTan\Pine Gulch Enhancement\Permit\1707 Order 14759 et al (31 752).doc
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~ STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

 In the Matter of Riparian Diversion Statements S014759, S014760, and S014764
Fresh Run Farm

ORDER APPROVING INSTREAM FLOW DEDICATION

SOURCE:  Pine Gulich Creek tributary to Bolinas Lagoon thence Pacific Ocean
" COUNTY:  Marin |
WHEREAS:

1.

Fresh Run Farm (Petitioner) filed a petition for change pursuant to Water Code section 1707 with
the State Water Resources Control Board (State Water Board), Division of Water Rights
(Division) on March 12, 2009. The petition for change was filed to change the purpose and place
of use under Statements of Water Diversion and Use 14759, 14760, and 14764 for the
enhancement of fish and wildlife resources.

The Petitioner has requested that downstream portlons of the Pine Guich Creek watercourse be
added to the description of the place of use, and fish and wildlife enhancement be added as a
purpose of use under their riparian claims.

Pursuant to the petition for change, Petitioner intends to forego dlversrons from Pine Gulch Creek
during the period of July 1 to December 15 of each year for irrigation uses. Riparian use for
domestic and industrial purposes will continue from January 1 to Decernber 31 of each year.
Pursuant to the petition for change, water that would otherwise have been diverted from Pine
Gulch Creek for irrigation will remain instream and be dedicated to fishery and habitat ’
enhancement between the Petitioner’s points of diversion and Bolinas Lagoon. In exchange for
the water being dedicated to Pine Guich Creek, Petitioner filed Application 31752 on

March 19, 2009 to appropriate winter flows by permit.

The State Water Board, Division of Water Rights finds that, with the conditions included in this
order, the change will neither increase the amount of water that the Petitioner is entitled to use nor
unreasonably affect any legal user of water. The State Water Board further finds that the change
is in the public interest and the change will not adversely affect fish, wildlife, instream beneficial
uses, or public trust resources. Accordingly, the petltlon for change is approved subject to the

condltlons imposed herein.

[SURNAME
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NOW, THEREFORE, IT IS ORDERED THAT the instfeam flow dedication pursuant to Water Code
section 1707 petition for change is approved subject to the following conditions:

1. From the period of July 1 to December 15 of each year, Petitioner shall dedicate to instream
flows, all riparian water previously diverted for the purpose of irrigation under Statements of Water
Diversian and Use 14759, 14760, and 14764. During this period, riparian water may be diverted
for domestic and industrial purposes only. ‘

2. The water dedicated to the environment pursuant to Water Code section 1707 shall be from point
of diversion 4 under Application 31752 located at California Coordinate System of 1983, Zone 2,
North 2,167,962 feet and East 5,925,476 feet, being within NEY4 of SE% of projected Section 14,
T1N, R8W, MDB&M (upstream limit) to the confluence of Pine Guich Creek and Bolinas Lagoon.
(downstream limit), and point of diversion 5 under Application 31752 located at California
Coordinate System of 1983, Zone 2, North 2,169,207 feet and East 5,924,856 feet, being within
SWY. of NEY4 of projected Section 14, TIN, R8W, MDB&M (upstream limit) to the confluence of
Pine Guich Creek and Bolinas Lagoon (downstream limit).

3. The Petitioner shall report to the State Water Board on the triennial Supplemental Statements of
Water Diversion and Use, a daily record of the quantity dedicated to the environment, pursuant to
the 1707 petition. No credit shall be given for the 1707 petition flows unless the required
documentation is timely submitted.

4, The State Water Board may supervise diversion and use of water under this order for the
protection of lawful users of water and instream beneficial uses and for compliance with the
conditions. The Petitioner shall allow representatives of the State Water Board and other parties,
as may be authorized from time to time by the State Water Board, reasonable access to project
works to determine compliance with the terms of this order.

STATE WATER RESOURCES CONTROL BOARD'
ORIGINAL SIGNED BY:

Victoria A. Whitney
Deputy Director for Water Rtghts

JUL 312009

Dated:

ANguyenTan:ds 7/29/2009
U \PERDRV\ANguyenTan\Plne Gulch Enhancement\Permit\1707 Order 14759 et al (31752).doc



State Water Resources Control Board

S

Linda S. Adams
Secretary for
Environmental Protection

Division of Water Rights
1001 1 Street, 14™ Floor ¢ Sacramento, California 95814 ¢ 916.341.5300 - .
P.O. Box 2000 ¢ Sacramento, California 95812-2000 ' Arnold Schwarzenegger
Fax: 916.341.5400 ¢ www.waterboards.ca.gov/waterrights. Governor

o ‘In Reply Refer To:
- JDM:31752
JUL 3 12009
Fresh Run Farm
c/o Barry H. Epstein
Fitzgerald Abbott & Beardsley, LLP

1221 Broadway, 21* Floor
Oakland, CA 94612

Dear Mr. Epstein:

ORDER APPROVING THE PETITION FOR CHANGE PURSUANT TO WATER CODE
SECTION 1707 TO DEDICATE RIPARIAN DIVERSION FOR STATEMENTS 14759, 14760,
and 14764

An Order approving the petition for change pursuant'to Water Code section 1707 is enclosed.
Please read the conditions of the Order carefully so that you are famlllar with your
responsibilities.

The State Water Resources Control. Board requires that you submit tnennlal Supplemental

~ Statements of Water Diversion and Use (Supplemental Statements) documentlng the amount

of water that has been diverted pursuant to your riparian claim. Please note that in the triennial
Supplemental Statements you will be required to provide a daily record of the quantity
dedicated to the environment, pursuant to the 1707 petition for change. We will mail the forms
to you when the reports are due. Also note the Division of Water Rights will provide online

reporting capability at www. waterboards ca. gov/waterrlght

Should you have any questions regarding this matter, please contact Jennlfer Dick-McFadden
at (916) 322-8568, or by email at jdick-mcfadden@waterboards.ca.gov.

‘Smcerely,

ORIGINAL Q|GNED BY:

Steven Herrera, Manager
Water Rights Permitting Section

Endlosure

cc:; Fresh Run Farm
c/o Peter Martinelli
PO Box 478

Bolinas, CA 94924

U:\F_’-ERDRV\ANguye'nTan\Pine Gulch Enhancemevnt\P_ermit'\1 707 Cover letter 31752.doc :
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lennifer Dick-McFadden - } .ae Gulch Creek outside are... of continued riparian use

‘rom: "Barry H. Epstein" <bepstein@fablaw.com>

lo: <ANguyenTan@waterboards.ca.gov>, "Jennifer Dick-McFadden"
- <JDick-McFadden@waterboards.ca.gov>

Jate: 6/16/2009 10:59 AM |

subject: Pine Gulch Creek outside areas of continued riparian use

_C: <warrenweber@earthlink.net>, "PETER MARTINELLI"

<peter.martinelli@sbcglobal.net>, <ddierks@sonic.net>, "Michael
Bowen" <mbowen@scc.ca.gov>, "Nancy Scolari"
<nancy@marinrcd.org>, "Erickson" <erickson@ap.net>,
- <cjwhit@comcast.net> -
Attachments: vcard.gif; fab.gif

Angela and Jennife.r-

[he last question you posed during our recent phone conversation (not answered in my email
)f June 15) was as to the outside areas on the properties that would be the subject of
sontinued riparian use -- e.g., greenhouse irrigation, which Brannon's report considered to be
»art of "residential” use, landscape areas, etc. -- which areas do not include the commercial
rrigated ag production areas of the three farms (Star Route Farms, Fresh Run Farm and -
2aradise VaIIey Farm). . :

lhe following is the information in response to that question as to each of the farms:

>aradise Valley Farm (New Land Fund/Dennis Dierks): Area of greenhouse, landscape and
similar outdoor use that will continue under year-round riparian diversion is 1/2-acre or less.

Star Route Farms (Weber): Area of greenhouse, Iandscapeand similar outdoor use that will

- sontinue under year-round diversion is 1/2-acre or less on the North parcel and 1/2-acre or

- ess on the South parcel. (Recall that each SRF parcel is separately treated in the pending

\pplications and 1707 Petitions.)

“resh Run Farm (Martinelli): Area of outdoor use that will continue under year-round diversion
»y Fresh Run Farm/Peter Martinelli via PODs 4 and 5 is 1/2-acre or less. :

dowever, there are two other existing diversions (with small pumps) associated with the two
>ther Martinelli family houses on the Martinelli family property (where the Fresh Run Farm is
ocated). These two diversions provide water for interior domestic purposes, as well as
andscape, animals and a 1-acre fruit production area that supports a jam business operated
)y Peter's brother's wife. These small diversions are not part of the Pine Gulch Creek
—nhancement Project and are expected to continue under riparian use without change. .

ile://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A377B28SecDom1HQpo1100139... 6/17/2009
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dlease let me know if you need any further information in this regard. With the above, | think |
\ave responded to all of the pending information requests. Thank you.

Barry

Jarry H. Epstein

“itzgerald Abbott & Beardsiey LLP
1221 Broadway, 21st Floor
Jakland, CA 94612

el 510.451.3300

ax 510.451.1527

sepstein@fablaw.com
vww.fablaw.com
I=| v-card

) FITZGERALD ABBOTT « BEARDSLEY Lip
/ ATTORNEYS AT LAW i

mportant: This electronic mail message, including any attached files, is being sent by or on behalf of a lawyer. it is confidential and it may contain or constitute information
wotected by the attorney-client and/or the atiorney work-product privileges. If the person actually receiving this message. or any other reader of this message, is not the named
ecipient, or the employee or agent responsible 1o deliver it to the named recipient, you are not authorized to retain, read, copy or disseminate this communication or any part of
. If you have received this communication in error, please immediately notify Fitzgerald Abbott & Beardsley LLP at (510) 451-3300. Thank you.
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From: "Barry H. Epstein” <bepstein@fablaw.com>

To: <ANguyenTan@waterboards.ca.gov>, "Jennifer Dick-McFadden" <JDick-McFadde...
CC: . <warrenweber@earthlink.net>, "PETER MARTINELLI" <peter.martinelli@sbcglo...
Date: 6/15/2009 12:30 PM

Subject: Pine Guich Creek project

Attachments: vecard.gif; fab.gif

Angela and Jennifer-
Per our phone conversation on June 10, | write to confirm the following:

1. . For all Applications, in Section B (1), item (k) "Fish and

Wildlife Preservation and/or Enhancement” may be removed as a
justification for the amount of water requested. As we discussed,
although the overall purpose of the project is intended to provide fish
enhancement, the appropriated water is not being used for that purpose.
(Rather, it is the dedication of the riparian irrigation diversions that

will accomplish the primary enhancement by reducing dry season
withdrawals from the Creek.)

2. For A.031752 (Martinelli/Fresh Run Farm), with the removal of Old
Green Pond from the Application, the total appropriation shown in
Section A (4) should be reduced to 20.5 AFA.

3. For all Petitions, in addition to continuing year-round diversions
for domestic purposes, year-round diversions for the industrial uses
ancillary to agricultural operationis, as previously noted (such as wash
water, greenhouse uses, foliar feeding, etc.), will continue. Estimates
of the quantities of these based on past activities previously were
provided. .

The Petitions currently each state, on page 1 under "Give Reason for
Proposed Change," the following: "...(Domestic riparian diversions
would continue on a year round basis....") The same text also appears
in each of the Environmental Information for Petitions forms, section 1.
In light of the above, this text should be corrected to read as follows:
*...(Domestic riparian diversions, and riparian diversioris for

industrial uses ancillary to agricultural operations, such as wash

water, greenhouse uses and foliar feeding, would continue on a year
round basis....)" The added text is in bold and underscored above for
clarity. Please let me know if that change will address your concern.

4. For A.031752 (Martinelli/Fresh Run Farm), | previously indicated
_that water to be stored in the small Hilitop Pond might be diverted
directly into that pond or might be first diverted into the New Green

Pond for temporary holding and then pumped up to Hilitop Pond at a
slower rate. POD 5 will be plumbed to directly divert into the Hilltop
Pond only. However, if water is first pumped into the New Green Pond
and then up to Hilltop Pond, that water would be diverted from the Creek
via POD 4. Regardless of which POD is used, the total diverted to
storage in Hilltop Pond would remain at 3.5 AF per diversion season and
the-total diverted to storage in New Green Pond would be 17 AF per
diversion season.

Please let me know if the above answers your pending queétions. Thank
you. :

" -Barry

Barry H. Epstein

Fitzgeraid Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Oakland, CA 94612

tel 510.451.3300

fax 510.451.1527

bepstein@fablaw.com

www.fablaw.com <http://www.fablaw.com/>
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Important: This electronic mail message, including any attached files,

is being sent by or on behalf of a lawyer; it is confidential and it may
contain or constitute information protected by the attorney-client

and/or the attorney work-product privileges. If the person actually
receiving this message, or any other reader of this message., is not the
named recipient, or the employee or agent responsible to deliver it to
the named recipient, you are not authorized to retain, read, copy or
disseminate this communication or any part of it. If you have received
this communication in error, please immediately notify Fitzgerald Abbott
& Beardsley LLP at (510) 451-3300. Thank you.



CONTACT REPORT

DIVISION OF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD

Division Personnel: Angela Nguyen-Tan
Applications: 31749, 31750, 31751, and 31752 — Pine Gulch Creek

" Individual(s)/Agency Contacted: Barry H. Epstein

Number: 510-451-3300 Date: June 02, 2009 Time: 2:00 pm
_ 10

Conversation Description:

June 02, 2009: - '

Jennifer Dick-Mc Fadden and | contacted Barry by phone We discussed several issues
regarding the 1707 petitions for change and the applications filed for the Pine Guich
Creek Watershed Enhancement Project. A summary of the conversatlon has been
provided below.

» Purpose of Use: All four applications have Fish and Wildlife Enhancement as a
purpose of use. We asked him if he wished to remove it from the application. He
agreed that it was not a purpose of use for the appropriated water. He will
request to remove it from the applications as a purpose of use.

e . 31752 Fresh Run Farm: Green Pond had originally been included on the
appllcatlon and with it, the uses of fire protection and recreation. The applicants
. have since requested that Green Pond be removed from the application;
however fire protection and recreation were still listed as purposes of use. He
requested that we leave these uses on the application. Also, due to the removal
of Green Pond from the application, we asked him if the amount requested
should be decreased to 20 5 afa from 23. 5 afa. He agreed.

-». POD S Plgelme to New Green Pond: Barry had proposed that: the appllcants
be allowed to pump water from POD 5 directly to New Green Pond in addition to
Hill top Pond. We asked him if the plpehne currently exists and if not, if the -
construction of the pipeline was covered in the environmental document. He said
" that he didn't know and. that he would check on it. :

e 31749 and 31750 Star Route Farms Special Purpose Removeable Pump: We

asked for a more detailed explanation on the use of the moveable pump that

" Barry described in his June 8, 2009 e-mail. He explained that in very dry years,
as analyzed in the WAA, the farmers may only be able to pump 13 days of the
diversion season, in order to meet the 25¢'fs minimum bypass in Pine Guich
Creek. The pump would be used in these very dry years to allow the farmer to -
divert higher rates (up to the max) on those few days that the creek is running
above 25 cfs. The pump would not be utilized in a normal or above normal year,

. but rather in "worst-case scenarios" when the farmer would otherwise not be able
to pump enough water to fill the reservoirs. :




« 1707 Petitions for Change We asked Barry if he would like to add Industnal
use to the Petltlons for Change He will confirm with the farmers. :

e We also asked whether each farm's greenhouse operations or other Iandscaplng
was under ¥z acre. He said that he thinks that they are, but will confirm with the
farmers.

‘Decisions: Fire Protection and Recreation w1|l remain as Purposes of Use on
Application 31752,

Action Items:
He will send .an e-mail requesting the following changes: (1) Removal of fish and wildlife

enhancement as purposes of use for all four appllcatlons, (2) Decrease the amount on
31752 to 20.5 afa. . -

Barry will get confirmation on the status of the pipeline connecting POD 5 and New
Green Pond for 31752. He will contact the farmers about adding industrial use to all four
Petitions for Change, and to get confirmation on the size of all four farmers' greenhouse
operatioris and domestlc landscaping to be |rngated under domestic use.




'lenmfer D1ck McFadden X .qe Gulch Creek Appllcatlonu and 1707 Petltlons

‘rom: ‘ "Barry H. Epstein" <bepstein@fablaw.com>

[o: "Jennifer Dick-McFadden" <JDick-McFadden@waterboards.ca.gov>,
"Phillip Crader" <PCrader@waterboards.ca.gov>, "Angela Nguyen-Tan"
<ANguyenTan@waterboards.ca.gov>

Jate: - 6/8/2009 12:55 PM
subject: Pine Gulch Creek Applications and 1707 Petitions
_C: "Warren Weber" <warrenweber@earthlink.net>, "PETER MARTINELLI"

<peter.martinelli@sbcglobal.net>, <ddierks@sonic.net>,
<cjwhit@comcast.net>, <erickson@ap.net>,
<Brannon_Ketcham@nps.gov>, "Nancy Scolari” <nancy@mar1nrcd org>,
<mbowen@scc.ca.gov>

Attachments: vcard.gif; fab.gif, FAB-337849-v2-Current riparian dlversmns by
type. XLS

ennifer, Phil and Angela-
{ere are responses to the various information requests you recently posed:

. Rethe missing Statements of Water Diversion and Use from Martinelli/Fresh Run Farms and Dierks/New Land Fund/Paradise
/alley Farm: | have passed these on and asked these two farmers to check their records for information needed to complete these
statements.

). Re the 1707 Petitions not specifying the quantity of the water being dedicated: The quantity of water foregone under the 1707

s not going to be the same every year because the irrigation needs that would be met in the future by riparian diversions, but for the
707 dedications, differ from year to year. Consistent with this, the quantity withdrawn after July 1 for irrigation in the recent past
rears will not have been the same every year. Brannon Ketcham's WAA/CFII report contains what | think are average numbers of
)ast irrigation dwersnons (See Tables 5.1, 5.2 and 5.3, pp. 24, 27 and 29.) Using that data might be the best approach

}.  Brannon's WAA/CFIl report and the project description characterize water used for washing, green house lrrlgatlon foliar teas
ind similar small commercial uses ancillary to the ag operations as part of the “residential” (i.e., domestic) rlpanan

liversions, although those types of use are actually commercial. (He did it that way in order to lsolate the riparian irrigation
fiversions that will be discontinued under the 1707 Petitions.) Riparian diversions for these ancillary commercial uses will continue,
llong with riparian diversions for domestic purposes, after the July 1 cutoff of riparian diversions for irrigation purposes. | have
sollected information from the three farmers to separate these two continuing types of diversion — commercial non-irrigation and
jomestic. Essentially | have expanded Brannon's Tables 5.1 - 5.4 in his WAA/CFII report to breakdown his “residential” column into
wo columns. See attached Excel spreadsheet.

5. | can confirm that the Old Green Pond is being removed from the Application for Fresh Run Farm (A.031 752).

3. The maximum rate of pumping for water being transferred from Pond 1B (New Green Pond) to Pond 1A (Hilltop Pond) at Fresh
?un Farms is planned to be 10 gpm. (Peter Martinelii is planning to use a solar-powered pump for this purpose.)-

7. The pumping rates stated in the Applications for the diversions from Pine Gulch Creek are not correct as maximums. The
prllcatlons state the maximum capacity of the existing pumps. However, in order to fill the ponds, particularly in drier years, the

armers will have to use higher capacity pumps, as indicated in Brannon's WAA/CFII report. Therefore, per his report, the maximum
»umping rates should be set as follows:

Star Route Farms (N+S combined) 460 gpm W

New Land Fund 100 gpm

“file://C:\Documents and Settings\stafﬂLocal Settings\Temp\XPgrpwise\4A2DOA49SecDornlHonl 1001393... 6/8/2006




lessage ‘ ’ , Page 2 of 3
resh Run Farms v 360 gpm

lote that for SRF, the two Applications will need to cross-reference to a makimum total rate of 460 gpm. That will be.necessary
ecause, in drier years, it is possible that the farmer may use a single special purpose moveable pump rather than filling both ponds
t the same time. Setting the combined pumping rate in this manner gives maximum flexibility as to the physical infrastructure he
an use. .

‘or similar reasons, Fresh Run Farms may find it more practical, especially in drier years, to only divert from Pine Guich Creek into .
1e New Green Pond (1B), which is much larger, and then to transfer water by pump from there into the Hilltop Pond (1A) at the
lower rate in order to fill that pond during the diversion season. That may not be quite the same thing as making the Hilltop Pond a
'ORD, but if something is needed in order to allow the pumping from the creek into, and temporary storage in, New Green Pond on
1e way to Hilltop Pond storage during the diversion season, that adjustment should be made.

understand from.my phone conversation with Angela that the correction of the pumping rates can be made as an administrative
hange to the Applications.

You want to clarify the nomenclature as between points of diversion, points of rediversion and places of storage. | think what
ou are planning makes sense, but | am going to try to reiterate the situation to see if this helps avoid confusion and then allows for
rroper permitting treatment:

‘RF New Green Pond (1 B) '

- will be filled from the small watercourse upstream of the pond and also by diversion from Plne Gulch Creek (PGC)

- will be a place of storage for water from both of these watercourses

- water will be diverted to storage here from a diversion on PGC (via pumping) and from the upstream watercourse
- as noted above, water diverted from PGC and destined for storage in the Hilltop pond (1A) may be first pumped into this pond and
1en up to the Hilltop pond during the diversion season

‘RF Hilltop Pond (1A)

- has no watercourse above it, but will capture sheetflow

- will be a place of storage

- water diverted to storage here from a diversion on PGC may at times pass via the New Green Pond

{LF Pond

- has no watercourse above it, but will capture sheetflow

- will be a place of storage

- water will be diverted to storage here from a diversion on PGC

5RF-North Pond

- has no watercourse above it, but will capture sheetflow

- will be a place of storage }

- water will be diverted to storage here from a diversion on PGC -

5RF-South Pond

- will be filled from the small watercourse upstream of the pond and also from a diversion from Pine Guich Creek (PGC)
- will be a place of storage for water from both of these watercourses

- water will be diverted to storage here from a diversion on PGC (via pumping) and from the upstream watercourse

xk

think the above {and attached) respond to all of the staff's outstanding questions. Please let me know if you have any follow-up
juestions or need any further information. Sorry that it took a couple of weeks to be able to provide these responses. Thanks.

Barry

3arry H. Epstein

~itzgerald Abbott & Beardsley LLP
1221 Broadway, 21st Floor
Jakland, CA 94612

‘el 510.451.3300

‘ax 510.451.1527

bepstein@fablaw.com
vww .fablaw.com
R—] v-card
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Fresh Run Farms (Martinelii)

Commercial
non-
Irrigation irrigation Domestic
(AF/month)  (AF/month) (AF/month)
Dec A 0.2 0.03 . 0.06
Jan 0.2 0.03 0.06
Feb 0.2 0.06 0.06
Mar 0.5 0.06 0.06
Apr 2 0.29 0.07
May 3 0.29 0.14
Jun 5 0.29 ' 0.27
Jul : 5 0.29 0.27
Aug 5 . 0.29 0.27
Sep 5 0.29 0.27
Oct 25 0.26 0.21
Nov 0.5 0.03 0.1
29.1 2.21 1.84
Paradise Valley Farm (Dierks / New Land Fund)
. ' Commercial
non-
Irrigation irrigation Domestic
(AF/month)  (AF/month) (AF/month) .
Dec 0 0 0.01
Jan 0 0 0.01
Feb 0 0.01: 0.01
Mar - 0 0.05 0.02
Apr . 0.16 0.06 0.03
“May 0.93 0.1 0.03
Jun 1.5 0.15 0.03
Jul 1.58 0.15 0.03
Aug 1.43 0.15 0.03
Sep ' 1.26 0.15 0.03
QOct : 0.58 0.06 0.02
Nov 0.1 0.06 0.01
7.54 0.94 0.26
Star Route Farms (Weber)
: “Commercial
non- '
rrigation irrigation Domestic
(AF/month) - (AF/month). (AF/month)
Dec 0.5 0.16 0.12
Jan 05 0.16 0.12
Feb 1 0.16 0.12
Mar 2.5 0.16 0.12
Apr 3 0.16 0.12 .
May 5 0.16 0.12
Jun 7 - 0.16 0.12
Jul 10 0.16 : 0.12
Aug 10 0.16. 0.12
Sep , 8" 0.16 0.12
Oct - 5 0.16 0.12
Nov ' 1 0.16 0.12

53.5 1.92 1.44




CONTACT REPORT

DIVISION OF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD

Division Personnel: Angela Nguyen-Tén
Applications: 31749, 31750, 31751, and 31752 — Pine Gulch Creek
Individual(s)/Agency Contacted: Barry H. Epstein

"Number: 510-451-3300 Date: June 2,2009 Time: 2:30 -

Conversation Description:

June 2, 2009:

Barry contacted me regarding the messages that Jennifer chk-McFadden had left him
on May 15 and 22, 2009. He informed me that he had been restricted from working on
the project due to lack of funds by the Coastal Conservancy. He reported that he
recently had been authorized to perform 10 hours of work. We discussed several
issues regarding the 1707 petitions for change and the applications filed for the Pine
Gulch Creek Watershed Enhancement Project. A summary of the conversation has
been provided below.

» Diversion Rates: The Initial Study for the project indicates that the diversion
rates are: (1) 1.0 cubic feet per second (cfs) for A031749 and A031750; (2) 0.22
cfs for A0O31751; and (3) 0.8 cfs for A031752. The applications indicate diversion
rates of: (1) 0.19 cfs for A031749; (2) 0.27 cfs for A031750; (3) 0.067 cfs for
A031751; and (4) 0.14 cfs and 0.05 cfs for AO31752. | asked Barry if he had
received clarification from the applicants on what the diversion rates would be. \
He said that Brannon Ketchum (National Park Service) and Lee Erickson (project
engineer) were working on a detailed analysis of the watershed to determine if
the higher pumping rates would indeed be adequate for the project. Barry
indicated that he should have an answer in a couple of days. He said that he
would contact us when he had heard from Brannon or Lee..

» 1707 Volume of Dedication: Barry and | discussed the amount of water to be
dedicated by the 1707 petitions for change. He asked the Division for guidance
on calculating the amount of water using historical pumping records. | said that |
would check on this and contact him.

« Definition of Domestic Use: Barry acknowledged that the California Code of
Regulations, section 660 does not support "domestic use" as defined by the
Initial study and the Water Availability Analysis. He said that he will talk to the
applicants about separating these uses on the application.

o Green Pond: Barry confirmed that POD E should be removed from the
application. He agreed to confirm this request when he sends us the pumping.
rates in a few days.

» Pumping rate from New Green Pond to Hilltop Pond: The rate of diversion
from POD 1B (New Green Pond) to 1A (Hilltop Pond) was not indicated on




Application 31752. Barry indicated he would contact the project engineer and let
us know.,

Decision(s):

Action Items: Check with JDM, PGC and SRH regarding 1707 dedication amounts.



Jenmfer chk McFadden Pme Gulch Creek | |

From: Jennifer Dick-McFadden
To: bepstein@fablaw.com
Date: 5/20/2009 2:03 PM
Subject: - Pine Guich Creek

Attachments: Supplemental Statements. pdf

Barry,

I have attached the supplemental statements for New Land Fund and Fresh Run Farms. Please complete the forms and mail them
to the Division to my attention.

When amending the petitions for change to include the amount of water to be dedicated to instream flows, please indicate the
maximum amount to be dedicated. Please note that section 4.3.3 of the water availability analysis indicates that summer
commercial riparian diversions to be dedicated to instream flows is approximately 70 acre-feet. Can you please confirm this
amount? Please contact me if you have any additional questions. Thank you.

Jennifer Dick-McFadden
Environmental Scientist

State Water Resources Control Board
Division of Water Rights |
916-322-8568
jdick-mcfadden@waterboards.ca.gov
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CONTACT REPORT

DIVISION OF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD

Division Personnel: Jennifer Dick-McFadden

Applications: 31749, 31750, 31751, and 31752 — Pine Gulch Creek -
Individual(s)/Agency Contacted: Barry H. Epstein '
Number: 510-451-3300 Date: : Time:

Conversation Description:

May 15, 2009:

| contacted Barry regarding the 1707 petitions for change and the applications filed for
the Pine Gulch Creek Watershed Enhancement Project. A summary of the conversation
has been provided below.

o The 1707 petitions for change indicate that commercial water diverted pursuant
- to Statements of Water Diversion and Use (Statements) 8209, 14981, 14759,

14760, and 14764 will be dedicated to instream flows. However, the petitions for
change did not indicate the amount of water to be dedicated. Barry indicated that
the amount of water used by the Applicants every year varies slightly. He
inquired as to whether he should use the average amount of water used to
calculate the amount to be dedicated. | advised Barry that | would contact him
after dlscussmg the issue with a supervisor. :

. The 1707 petitions for change indicate that domestic riparian diversions would
continue on a year round basis. The Initial Study prepared for the project
indicates that domestic use includes smali gardens, domestic livestock,
residential use, vegetable wash water, and greenhouse operations. According to

- the California Code of Regulations section 660 domestic use includes the use of
water in homes, incidental watering of domestic stock, and the irrigation of not to
exceed one-half acre of lawn or gardens. Barry indicated that the project has
defined domestic differently and will continue those uses as defined by the Initial
Study.

» During review of the Statements submitted to the Division it was noted that-
Supplemental Statements for S014764, S014760, S014759, and S014981 are
overdue. | indicated that | would email him copies of the supplemental
statements. Barry advised me that he would forward them to the Applicants and
request that they complete and return the forms.

e The Initial Study for the project indicates that the diversion rates are: (1) 1.0 cubic
feet per second (cfs) for AO31749 and A031750; (2) 0.22 cfs for A031751,; and
- (3) 0.8 cfs for A031752. The applications indicate diversion rates of: (1) 0.19 cfs
for A0O31749; (2) 0.27 cfs for A031750; (3) 0.067 cfs for A0O31751; and (4) 0.14
cfs and 0.05 cfs for A031752. | asked Barry to provide the correct diversion rates
for the project. He stated he would discuss the issue with the Applicants and
contact me with the correct rates.




J Durmg the March 20, 2009 phone call and April 21, 2009 site visit it was
mentioned that point of diversion (POD) E (green pond) associated with A031 752
may be remaved from the application. | inquired as to whether a decision has
been made. Barry confirmed that POD E should be removed from the
application. | asked him to send me a confirmation email.

¢ The rate of diversion from POD 1B (New Green Pond) to 1A (Hilltop Pond) was
not indicated on Application 31752. Barry indicated he would contact me once
the rate was determined. _

o | advised Barry that the Division was making some administrative corrections to
the description of the reservoirs. | advised him that points of rediversion (PORD)
3B (A031749), 2 (A031751), and 1A (A031752) will be described as places of
storage instead of PORDs as the reservoirs are located offstream. | advised him
that the applications will be amended accordingly.

May 22, 2009:
| contacted Barry regarding our May 15 conversation. | asked him if he had received a

response from the Applicants. He indicated that he had not heard back from them as of '
yet but would place a call to see if any decisions have been made.

Decision(s): | discussed the dedication amount with KDM per Barry's request. She
indicated that the maximum amount of water used should be indicated on the 1707
petitions for change as a dedication to instream flows.

Action Items: Amend applications accordingly




State Vater Resources Contr " Board
Division of Water Rights

v 1001 1 Street, 14" Floor ¢ Sacramento, California 95814 ¢ 916.341.5300

Linda S. Adams Mailing Address: P.O. Box 2000 ¢ Sacramento, California 95812-2000 Arpold Scch“’ﬂm“egge'
Secretary for ) FAX: 916.341.5400 ¢ www.waterrights.ca.gov . overnor
Frvironmental Prorection

POSTMAMAR?. § 2009
20 Brighton Avenue .
Bolinas, CA 94924
NOTICE TO POSTMASTER

APPLICATIONS 31749, 317_50, 31751 AND 31752 -

The enclosed notice is of interest to people of your community.

Wé would appreciate'your posting it in a prominent place in your post office.

VICTORIA A. WHITNEY
DIVISION CHIEF

Enclosure

: Cdliforriia!Environmentdl Prbteéiio_n Agency

M Iﬁ\ﬁ' ;cf."i'lﬁ"’w,‘ X 27 4

-~ el o~




\(‘ State /ater Resources Cont: .1 Board

: Division of Water Rights
. 1001 1 Street, 14™ Floor » Sacramento, California 95814 « (916) 341-5300
Llnda.S * Adatns Mailing Address: P.O. Box 2000 » Sacramento, California « 95812-2000 Arnold Schv.vat‘zenegger
Secretary for FAX (916) 341-5400 « Web Site Address: http:/www.swrcb.ca.gov Governor

Environmental Protection _ Division of Water Rights: http://www.waterrights.ca.gov

CERTIFIED MAIL

INSTRUCTIONS TO APPLICANT-
MAR 2 4 2009 ‘

APPLICATION 31750

Your appllcatlon has been determined to be complete in accordance with section 65943,
division 1, title 7 of the California Government Code. Please note that you are not authorized to
divert or develop the use of water covered by this appllcatlon until a permit has been issued for
the prOJect

- The California Water Code requires that all'water right applications be neticed to the public. To-
accomplish this, you must do the following:

1. Post the enclosed application notice as soon-as possible in two conspicuous locations near
your project until the close of the protest period. The notices must be posted in a location
where the public can easily read them. THESE NOTICES MUST BE POSTED WITHIN 20

~ DAYS OF THE DATE OF THE NOTICE.

‘2. The person who posts the notice must complete the attached form entitled “Statement of
Proof of Posting”. THE PROOF OF POSTING MUST BE FILED WITH THIS OFFICE
WITHIN 40 DAYS OF THE DATE OF NOTICE. Do not detach the copy of the notice from

the statement of posting.

The State Water Resources Control Board may cancel your application if you fail to mail a copy
of the Statement of Proof of Posting pr|or to the required date

Water right notices are desngned for the mutual protectnon of the applicant and other parties
claiming prior rights. Although vested rights to the use of water from the source from which an’

- appropriation is sought cannot be lost, prejudiced, or impaired by failure to protest an P
application, known claimants to prior rights have been given this notice so that they may protest
if they believe the proposed appropnatlon(s) will result in injury to them.

All parties fi hng a protest against this application should furnish you, as weII as this office, a

copy of their protest. We will notify you when protests are received and provide mstructlons for
respondmg to them. :

VICTORIA A. WHITNEY
DIVISION CHIEF

Enclosures (4 copies ‘of notice, Statement of Proof of PostibngA) ,

: Caltforma Envtronmental Protection Agency

' | , Recycled Paper l (\(f‘vo{l 3 'L({m l

[SURNAME

| ~ ) AAA



SURNAME

STATEMENT OF POSTING NOTICE
APPLICATION 31750

says:

(Name of person who posted copies of notice)

(Insert'here "that he is the applicant” or "that acting on behalf of the applicant”)

in the matter of Appllcatlon 31750 before the State Water Resources Control Board State of
California,

: on the _ day of _ _ , 20 , post
("and did" or "he did") : _

two oopies of notice of said application identical to the attached copy.

That one copy of said notice was posted at:
(Here describe how and where posted as accurately as possnble)

' an_d the other copy of said notice was 'posted at:

That each of the copies of the notice was posted in a conspicuous place in the area affected by the
proposed appropriation. .

| declare under penalty of perjury that the foregomg is true and correct.. Slgned on the
day of . :

, 20 | , at , California.

(Slgnature of person who posted coples of notlce)

DO NOT DETACH APPLICATION NOTICE FROM THIS FORM

APFSWm l (IMPORTANT REF R TO DAT ;s ASSIGNE[P FOR POSTING AND PRPOF'OF NOTICE)

1l .AQ

- P T




. . ~
v ' Division of Water Rights
. 1001 1 Street, 14" Floor ¢ Sacramento, California 95814 ¢ 916.341.5300
Linda S. Adams P.O. Box 2000 # Sacramento, California 95812-2000
Secretary for . Fax: 916.341.5400 ¢ www.waterrights.ca.gov

Environmental Protection

Arnold Schwarzenegge
Governor

NOTICE OF APPLICATIONS 31749, 31750, 31751, AND 31752 AND PETITIONS FOR -
CHANGE IN PURPOSE OF USE TO DEDICATE WATER TQO ENHANCE INSTREAM
~ FISH HABITAT (WATER CODE SECTION 1707) ‘

COUNTY: Marin ' - STREAM SYSTEM: | Pine Gﬁlch Creek'

Star Route Farms North Parcel, Star Route Farms South Parcel, New Land Fund, and Fresh
Run Farm (collectively known as Pine Guich.Creek Watershed Enhancement Project) filed -.
applications to appropriate water by permit. This enhancement project.is a voluntary and
cooperative effort of the participating farms. The proposed project is intended to enhance

. summer flows in Pine Guich Creek by utilizing wet season appropriative-diversions in lieu of dry.
season riparian diversion. Limited riparian diversion in the spring (April through June), and
appropriative storage of winter diversions would accommodate the continuing agricultural water
needs of the farms. The commercial riparian diversion between July 1 and December 15 is
proposed to be dedicated to instream flow for the benefit of coho salmon and steelhead trout
pursuant to California Water Code section 1707. Existing riparian rights for domestic purposes
would not be modified as part of this project. This enhancement project has been developed in
consultation with the Department of Fish and Game, National Marine Fisheries Service, and the

~State Water Resources Control Board. Any correspondence directed to the Applicants should
be addressed to Fitzgerald, Abbott & Beardsley, LLP, c/o Barry H. Epstein, 1221 Broadway, 21%
Floor, Oakland, CA 94612, ' :

Summary of Application 31749 |

Applica.nt: Star Route Farms North Parcel - . -
Source: ~ |Pine Gulch Creek tributary to Bolinas Lagoon thence-Pacific Ocean
Point of POD 2 to offstream storage within SEV of NW4; point of rediversion (PORD

Diversion (POD)[3B — North Pond within NE%4 of NWY4, both within projécted g

L Section 24, TIN, R8W, MDB&M___ - . . :

Amount: © 19.4 acre-feet per annum (afa) to storage _ . :

Season: - |Décember 15 of éach year to March 31 of the succeeding year

- IPurpose of Use: |iriigation - ’ R N

Place of Use: |13 acres with the N%z of NW4, and 5.4 acres within S¥%. of NWY, all within | -
o : projected Section 24, T1N, R8W, MDB&M, for a total of 18.4 acres |

.- |Petition for Riparian water diverted for irrigation pursuant to Statement 8209 is proposed
Change to be dedicated to instream flow for the benefit of fish and wildlife resources

from July 1-to December 15 of each year. Domestic ripariari diversions’

would continué to occur year round. '

o Cdlij”drni@"Enyirbnmental Protection Agén_‘cy' |

[SORNAME s 35401 [OSRESFR (G50




Pine GUIch Creek Enhancement Project ‘

-2-

Summary of Application 31750

Applicant Star Route Farms South Parcel
Source: Unnamed Stream tributary to Pine Gulch Creek and Pine Guich Creek
: tributary to Bolinas Lagoon thence Pacific Ocean
POD: POD 1 to offstream storage and POD/PORD 3A — South Pond, both within
o SEVa of NWYs of projected Section 24, TN, R8W MDB&M
Amount: 26.afa to starage
Season: December 15 of each year to March 31 of the succeeding year
Purpose of Use: |Irrigation
Place of Use:  |17.8 acres within SEY and SW' of NW' and 4.8 acres within SWY of
" [NEY, all within pro;ected Section 24, T1N, R8W, MDB&M, for a total of 22.6
: . lacres
Petition for " Riparian water diverted for irrigation pursuant to Statement 8209 is proposed
Change to be dedicated to instream flow for the benefit of fish and wildlife resources
A from July 1 to December 15 of each year. Domestlc riparian diversions
would continue to occur year round.

Summary of Application 31751

Applicant

New Land Fund
Source: Pine Gulch Creek tributary to Bolinas Lagoon thence Pacific Ocean
POD: POD 3 to offstream storage within SEV of SEY4 of projected Section 14;
: PORD 2 - Hillside Pond within SW¥% of SWY of projected Sectlon 13, both
within TIN, R8W, MDB&M -
Amount: 5.5 afa to storage
Season: December 15 of each year to March 31 of the succeedmg year
Purpose of Use: |lrrigation
Place of Use:  |5.8 acres within SW of SW of projected Section 13 and 2.9 acres within
: NW. of NWY4 of projected Section 24, all wnthln T1N, R8W, MDB&M, for a
total of 8.7 acres.
Petition for - [Riparian water diverted for irrigation pursuant to Statement 14981 is
Change _ [proposed to be dedicated to instream flow for the benefit of fish and wildlife
’ resources from-July 1 to December 15 of each year. Domestic riparian

diversions would continue to occur year round.




Pine Gulch Creek Enhancement Project -3-

Summary of Application 31752

Applicant Fresh Run Farm
Source: Unnamed Stream tributary to Pine Guich Creek and Pine Gulch Creek
 tributary to Bolinas Lagoon thence Pacific Ocean
POD: POD 4 to offstream storage within NE'4 of SEY; POD 5 to offstream storage
within SW¥ of NEY4; POD E — Green Pond and POD/PORD 1B — New
Green Pond within NEV4 of NEV4; and PORD 1A within NW4 of NEA, all
. within projected Section 14, T1N, R8W, MDB&M
Amount: 123.5 afa to storage
Season: -|PODs 4, 5, and 1B: December 15 of each year to March 31 of the

succeeding year

|POD E- Green Pond: November 1 of each year to May 15 of the succeedlng
year.

Purpose of Use:

Irrigation, recreation, fire protection -

Place of Use: 16.4 acres within the NE%:; 6.5 acres within NEV4 of SEY4; all within prolected
Section 14, R8W, MDB&M for a total of 22.9 acres

Petition for Riparian water diverted for irrigation pursuant to Statements 14759, 14760,

Change and 14764 is proposed to be dedicated to instream flow for the benefit of fish

and wildlife resources from July 1 to December 15 of each year. Domestic
riparian diversions would continue to occur year round

Project information, procedures for protestmg and protest forms are avallable at:
" www.waterrights.ca.gov. The contact person for this matter is Angela Nguyen-Tan at

(916) 341 5318 or by e-mall at anguyentan@waterboards.ca.gov.

Protests must be received by the Division of Water Rights by 4:30 p.m. on May 4, 2009

Date of.Notice' March 24, 2009

ANT DCC: 03/24/09 ‘
U: \PERDRV\ANguyenTan\Plne Gulch Enhancement\Notnce\Notlce doc




PUBLIC NOTICE MAILING LIST FOR APPLI

Permitting Section Chief:_SRH _ Date:

USGS MAP CODE & QUAD NAME: 1003 Bolinas

CATIONS 31749, 31750, 31751, 31752

Senior:___ PGC
Staff:  JDM/ANT

APPLICANT (certified) .

Pine Guich Creek Watershed
Enhancement Project
Fitzgerald Abbot & Beardsley, LLP
cl/o Barry H. Epstein

1221 Broadway, 21 Floor

: Days:__ 40
MAR 2 & 2009 |

3. Department of Fish and Game
. Region: 3, Bay Delta Region
(w/ copy of application)
4. Regional Water Quality Control Board .~
Region: 2, San Francisco Bay Region

Oakland, CA 94612 v/INTERESTED PARTIES:

/POSTMASTER
20 Brighton Avenue v/
Bolinas, CA 94924

/COUNTY: Marin
1. District Attorney'/
2. Board of Supervisorsv
3. County Planning Department 4

STANDARD LIST (ALL NOTICES):
1. Department of Fish and Game

c/o Nancee Murray, Senior Staff Counsel
(w/ copy of application)
2. Department of Fish and Game
c/o Carl Wilcox, Acting Water Branch Chief
. (w/ copy of application)
J.G. Boswell Company
Lennihan Lawv
Modesto Irrigation District ¥’
Riverside County = /
Board of Supervisors
Thomas O. Thomas v
Trout Unlimited
c/o Stan Griffin
U.S. Bureau of Reclamation ,
c/o Ray Sahlberg

© oN OOR®

v FEDERAL AGENCIES: ‘ _
1. U.S. Bureau of Land Management /'
" District Manager, Ukiah Field Office

2. U.S. Department of Defense
Army Corps of Engineers
San Francisco District

3. U.S. National Park Service o
c/o Chuck Pettee =~ ©

STATE AGENCIES: A
1. . California Coastal Commission ~ «
~ North Central Coast District Office
2. .Department of Anthropology
Sonoma State University v~
Regional Information Center

Standard Mailing List (12/08) -

1. Marin Conservation League
1623A Fifth Ave v
San Rafael, CA 94901

U:\PERDRW\ANguyenTan\Pine Gulch
Enhancement\Standard Mailing list county &
streams.doc
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#H S009348 #H

TIMOTHY J TABERNIK
3,57A MOLINO AVE v
MILL VALLEY, CA 94941

## 5009463 H

' DONALD W MURCH
140 OLEMA-BOLINAS RD J
BOLINAS, CA 94924

#4 5009447 #
M BERNSOHN '
DBA LAS BAULINES NURSERY

BOLINAS/OLEMA RD
BOLINAS, CA 94924

## S014759 #Ht

JOHN J MARTINELLI
615 HORSESHOE HILL RD ve
BOLINAS, CA 94924

S014760 Ht
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State of California
State Water Resources Control Board
DIVISION OF WATER RIGHTS
P.O. Box 2000, Sacramento CA 95812-2000
Info: (916) 341-5300, Fax (916) 341-5400, Web: http//www.waterrights.ca.gov

PETITION FOR CHANGE FeshRunFam

(WATER CODE 1700) Compiled 10.04.2008
Point of Diversion, __ Point of Rediversion, Place of Use, _X Purpose of Use

Application Permit License Statement or Other
I (we) hereby petition for change(s) noted above and shown on the accompanying map and described as follows:

Point of Diversion or Rediversion (Give coordinated distances from section corner or other ties as allowed by Cal
CR715, and the 40-acre subdivision in which the present & proposed points lie.)

Present:
POD CALIFORNIA COORDINATES ZONE POINT IS SECTION TOWN- | RANGE | BASE AND
# (NAD 27) WITHIN SHIP MERIDIAN
' ’ 40-acre subdiv
4 527530N 1364110E 3 NE ¥ SE Y% 14 (P) IN sW MDM
5 528790N 1363490E 3 SW Y4 NE Y4 14 (P) IN W MDM

Proposed: Instream, Pine Guich Creek, Marm County

Place of Use (If irrigated then state number of acres to be irrigated within each 40-acre tract.)

Present:
USE IS WITHIN ) SECTION* TOWNSHIP RANGE BASE &
(40-acre subdivision) MERIDIA IF IRRIGATED
N
Acres Cultivated ?
. Ym)
NE Y of NE Y- 14 (P) IN 8w MDM 0.3 N
NW Y of NE Y. 14 (P) IN sW - MDM 2.4 Y
SW Vs of NE V4 . 14 (P) IN swW MDM 1.1 Y
SE % of NE Y% v " 14 (P) IN W MDM 12.6 Y
NE % of SE % 14 (P) IN 8W MDM 6.5 Y
Total: 229 )

* Please indicate if section is projected with a “(P)” following the section number

Proposed:  Instream, Pine Gulch Creek, Marin County

Purpose of Use
Present: Irrigation
Proposed:  Enhancement of instream fish habitat,

Does the proposed use serve to preserve or enhance wetlands habitat, fish and wildlife resources, or recreation in or on the
water? (See WC 1707)? (yes/no) Yes.

*  GIVE REASON FOR PROPOSED CHANGE: This Petition under Water Code Section 1707 accompanies an

Application to Appropriate Water by the same Petitioner/Applicant and is part of the Pine Gulch Creek Enhancement

Project. Pursuant to this project, the Petitioner/Applicant and the farmers of two adjacent properties are undertakin

a project to substitute winter approp_natlve nghts to tora_lge for summer lrrlgatlon use in heu of dlversmns for

irrigation use under existing riparian ri v
July 1 to December: 15 of each year, (Domeshc npanan dwersxon Wou Y is.) See (78 g;f(\
accompanying Application to Appropriate Water and documents referenced therein for further Project description.

WILL THE OLD POINT OF DIVERSION OR PLACE OF USE BE ABANDONED? (yes/no) No.

WATER WILL BE USED FOR enhancement of instream fish habitat PURPOSES.

PET-CHG (5-01)




I(we) have access to the proposed ﬁoint of diversion or control the proposed place of use by virtue of ownership.

Are there any persons taking water from the stream between the old point of return flow and the new point of return flow? (yes/no) n/a

If by lease or agreement, state the name and address of the party/parties from whom access has been obtained: n/a »

Give name and address of any person(s) taking water from the stream between the present point of diversion or rediversion and the
proposed point of diversion or rediversion, as well as any other person(s) known to you who may be affected by the proposed change. n/a

THIS CHANGE DOES NOT INVOLVE AN INCREASE IN THE AMOUT OF THE APPROPRIATION OR SEASON OF USE.
I(we) declare under penalty of perjury that the above is true and correct to the best of my(our) knowledge and belief.

paed_[NARCH F ,20071at inas California '

Peter Maztindli Telephone

NOTE: A $1,000 fee, for each Application listed, made payable to the State Water Resources Control Board and
an $850 fee made payable to the Department of Fish and Game must accompany a Petition for Change.

PET-CHG (5-01) Page 2 of 2.



California Environmental Protection Agency

State Water Resources Control Board
DIVISION OF WATER RIGHTS
P.O. Box 2000, Sacramento CA 95812-2000
Info: (916) 341-5300, Fax (916) 341-5400, Web: htip//www.waterrights.ca.gov

ENVIRONMENTAL INFORMATION Fresh Run Farm
FOR PETITIONS » , Compiled 10.04.2008
X__ Petition for Change : _ Petitibn for Extension of Time

Before the State Water Resources Control Board (SWRCB) can approve a petition to change your water right permit
or a petition for extension of time to complete use, the SWRCB must consider the information contained in an
environmental document prepared in compliance with the California Environmental Quality Act (CEQA). This form
is not a CEQA document. If a CEQA document has not yet been prepared, a determination must be made of who is

responsible for its preparation. As the petitioner. you are responsible for all costs associated with the environmental
evaluation and preparation of the required CEQA documents. Please answer the following questions to the best of

your ability and submit any studies that have been conducted regarding the environmental evaluation of your project.

1. DESCRIPTION OF PROPOSED CHANGES OR WORK REMAINING TO BE COMPLETED
For apetition to change, provide a description of the proposed changes to your project, including, but not limited
to, type of construction activity, structures existing or to be built, area to be graded or excavated, increase in water
diversion and use (up to the amount authorized by the permit), changes in land use, and project operational
changes, including changes in how the water will be used. For a petition for extension of time, provide a
description of what work has been completed and what remains to be done. Include in your description any of the
above elements that will occur during the requested extens:on period.

This Petition under Water Code Section 1707 accompanies an Application to Appropriate Water by the same
Petitioner/Applicant and is part of the Pine Gulch Creek Enhancement Project. Pursuant to this project, the
Petitioner/Applicant and the farmers of two adjacent properties are undertaking a project to substitute winter
appropriative rights to storage for summer irrigation use in lieu of diversions for irrigation use under existing
riparian rights. Under this Petition, riparian diversions for irrigation would cease from July 1 to December 15 of
each year. (Domestic riparian diversions would continue on a year round basis.) See accompanying Apphcatlon to
Appropriate Water and documents referenced therein for further Project description.

For a detailed proje ct description, please refer to the enclosed Mitigated Negative Declaration and accompanying

. Initial Study, Pine Gulch Creck Enhancement Project, adopted by Marin County November 15, 2007. See also
Pine Gulch Creek Watershed Water Availability Analysis and Cumlative Instream Impact Analysis (WAA/CFII)
report by B. Ketcham, National Park Service, Nov. 3, 2005.

2. COUNTY PERMITS v :
a. Contact your County planning or public works department and provide the following information:

Person contacted: Jeremy Tejirian, Planner Date of contact: 2003 - present
Department: Marin County Community Development Agency - Planning Telephone: 415.499-3798
County Zoning Designation: C-APZ-60 . _
Are any county permits required for your project? _ x_YES___ NO. If YES, check appropriate box below:
' Grading permit ____Use permit ____ Watercourse '
___ Change of zoning General plan change . Obstruction permit
_x_ Other: Coastal Permit (C (CP03-4); Design Review Clearance (DC03-24)

b. Have you obtained any of the required permits described above? _x_YES ___ NO .
If YES, provide a complete copy of each permit obtained. o

PET-ENV (10-04) o Page 1 of 3.




~NVIRONMENTAL INFORMATION FORPE1  JONS

—

3. STATE/FEDERAL PERMITS AND REQUIREMENTS
a. Check any additional state or federal permits required for your project:
____Federal Energy Reg Com ___U.S. Forest Service ____U.S. Bureau of Land Management
—X_U.S. Army Corps of Engrs ___ U.S. Natural Resource Cons Svc _x_ Calif. Dept-of Fish and Game
—— State Lands Commission ___ Calif. Dept. of Water Resources (Div. of Safety of Dams)
__Calif. Coastal Commission ___ State Reclamation Board _X_ Other: US Fish/Wildlife
_x_ Calif Reg. Water Quality Control Board - SF Bay Region

b. For each agency from which a permit is required, provide the following information:

AGENCY PERMIT TYPE PERSON(S) CONTACT DATE TELEPHONE NO.
CONTACTED v A

US Fish & Wildlife | Safe Harbor Agr. | Rick Kuyper Ongoing {916) 414-6562

CDFG Stream Alt Agr. | RegionIII Ongoing (707) 944-5562

US Army Corps Sec 404 Mike D’Avignon March 22, 2006 { (415) 503-6773

CRWQCB-SFBR Sec 401 . .

c. Does your proposed project involve any construction or grading-related activity that has significantly altered or
would significantly alter the bed, bank, or riparian habitat of any stream or lake? __YES x NO
If YES, explain;

d. Have you contacted the California Department of Fish and Game concerning your project?_x_ YES ___ NO

If YES, name and telephone number of contact: Jeremy Sarrow, Enviromemal Scientist (707) 944-5573

4. ENVIRONMENTAL DOCUMENTS .
a. Has any California public agency prepared an environmental document for your project? _x YES___ NO
b. If YES, submit a copy of the latest environmental document(s) prepared, including a copy of the notice of
determination adopted by the California public agency. Public agency: County of Marin
e Mitigated Negative Declaration and accompanying Initial Study Pine Guich Creek Enhancement
Project (Martinelli, Weber, New Land Fund Coastal Permit 03-4 & Design Review Clearance 03-24)
Adopted by Marin County November 15, 2007

* Biological Assessment, Pine Gulch Creek Watershed Enhancement Project

Huffman-Broadway Group, Inc. April 2007.

o Pine Gulch Watershed Water Availability and Instream Flow Analysis

B. Ketcham, Hydrologist. Pt. Reyes National Seashore, Point Reyes Station CA 94956. Oct. 2003

* A Cultural Resources Evaluation of the Pine Gulch Creek Watershed Enhancement Project,
Agricultural Irrigation Storage, Bolinas, Marin County Archaeological Resource Service. 2001.

* A Cultwral Resources Evaluation of Three Additional Pond Sites, Pine Guich Creek Watershed
Enhancement Project, Agricultural Irrigation Storage, Bolinas, Marin County Archaeological

Resource Service. 2003, .

¢. IfNO, check the appropriate box and explain below, if necessary: _
— The petitioner is a California public agency and will be preparing the environmental document. *
— lexpect that the SWRCB will be preparing the environmental document. **
— Texpect that a California public agency other than the State Water Resources Control Board
will be preparing the environmental document.* Public agency: County of Marin

*  Note: When completed, submit a copy of the final environmental document (including notice of determination) or
notice of exemption to the SWRCB, Division of Water Rights. Processing of your petition cannot proceed until these
‘documents are submitted.

** Note: CEQA requires that the SWRCB, as Lead Agency, prepare the environmental document. The information
contained in the environmental document must be developed by the petitioner and at the petitioner’s expense under
the direction of the SWRCB, Division of Water Rights.

PET-ENV (10-04) Page 2 of 3.




_ _NVIRONMENTAL INFORMATIONFORPE.  ONS

5. WASTE/WASTEWATER
a. Will your project, during construction or operation, (1) generate waste or wastewater containing such things as
sewage, industrial chemicals, metals, or agricultural chemicals, or (2) cause erosion, turbidity or sedimentation?
___YES x NO
If YES, or you are unsure of your answer, explain below and contact your local Regional Water Quality Control
Board for the following information (See instruction booklet for address and telephone no.):
b. Will a waste discharge permit be required for your project? ___ YES _x NO
Person contacted: Date of contact:
¢. What method of treatment and disposal will be used?

6. ARCHEOLOGY :
a. Have any archeological reports been prepared on this project? X YES__NO
b. Will you be preparing an archeological report to satisfy another public agency? - x YES_ NO
c. Do you know of any archeological or historic sites located within the general project area? ___ YES _x_NO

If YES, explain: Literature review and field investigation summarized in the 2001 and 2003 reports 4 Cultural
Resources Evaluation of the Pine Gulch Creek Watershed Enhancement Project,_Agricultural Irrigation
Storage, Bolinas, Marin County and A Cultural Resources Evaluation of Three Additional Pond Sites, Pine
Gulch Creek Watershed Enhancement Project, Agricultural Irrigation Storage, Bolinas, Marin County were
used to identify known or suspected archaeological or historic sites in the general project area, which were then
completely avoided in project scoping and development.

7. ENVIRONMENTAL SETTING _
Attach three complete sets of color photographs, clearly dated and labeled, showing thie vegetation that exists at the
" following three locations. For time extension petitions, the photographs should document only those areas of the
project that will be impacted during the requested extension period.
___ Along the stream channel immediately downstream from the proposed point(s) of diversion.
___ Along the stream channel immediately upstream from the proposed point(s) of diversion.
___ At the place(s) where the water is to be used.

8. CERTIFICATION

I hereby certify that the statements I hayg furnished above and in the attachments are complete to the best of my

ability W%ﬁm s)statements, info on presented are true and correct to the best of my knowledge.
' ~ -

Signature of Applicagt * M Date
Peter Martinelli

PET-ENV (10-04) N ’ Page 3 of 3.




Peter Martinelli Environmental Setting Page 1.

Fresh Run Farm Water Rights Application C6 |
615 Horseshoe Hill Road, Bolinas CA 94924 Petition, Section 7
Oblique aerial photos taken January 8, 2003 September 14, 2008

Immediately upstream from the proposed point of diversion.

POU overview with active fields below Pine Gulch Creek flowing from top center to center and
then left. POU 4 in canopy at left edge of left field. POU 5 at mouth of canyon in upper center.
Existing Green Pond in center right. Pond 1B site in grassed meadow above Green Pond. Pond
1A site near white structure in upper right hilltop meadow.

Road in center traverses Green Pond levee. Pond 1B located beyond cars. Partial POU at left.



Peter Martinelli Environmental Setting Page 1.

Fresh Run Farm Water Rights Application C6
615 Horseshoe Hill Road, Bolinas CA 94924 Petition, Section 7
Oblique aerial photos taken January 8, 2003 September 14, 2008

Immediately downstream from the proposed point of diversion.

Lower POU, with POD in lower right quadrant in- trees at bottom of hill. Upper bench in distance
contains level ground with annual grasses and coastal scrub suitable for farming that is presently

not irrigated.

At the place(s) where the water is to be used.

Overview of POU towardé East. Pond 1A in trees at lower left. Pond 1B above green pond.
POU in fields in center and right of photo. No trees to be removed in open meadow settings.
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Cawp A ' Pete Wilson

Governor
State Water

Resources |
In Reply Refer
Control Board t0:332:KSN:S14759

Division of |
Water Rights MAR 1 6 1998

Mailing Address: . .
P.0. Box 2000 Peter J. Martinelli

Sacramento, CA 6 1 5 HorseShoe Hlll Road
95812-02000 Bolinas, CA 94924

* 901 P Street o
Sacramento, CA Dear Mr. Martinelli:
95814
(916) 657-1872

rax o1 5495 STATEMENTS OF WATER DIVERSION AND USE, STATEMENT NUMBERS

14759, 14760, AND#H

Your statements of water diversion and use have been received and assigned the above
numbers. You should refer to these numbers in any future correspondence to this office
regarding the statements.

Copies of the statements are enclosed for your records.

Please notify us of any change in address or change in ownership.

The law requires that supplemental statements be filed at three-year intervals. The forms
are automatically sent to you by the State Water Resources Control Board at the close of

the period.

Thank you for your cooperation. if you have any questions or concerns, please
telephone Koso Nodohara of this office at (916) 657-1872.

Sincerely,

KENNETH R BEYER
Associate WRC Engineer
Data Management Unit

Enclosures

KSNodahara:rmontoya:3-9-98

i AW ek BV V. ¥Vt al
U WDLAWILIVIING T T T

SURNERMES.pl (L/98)@'d >ugg |

ownw REY.1/86 ) 8 3106

Recycled Paper Our mission is to preserve and enhance the quality of California's water resources, and
ensure their proper allocation and efficient use for the benefit of present and future generations.
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STATE OF CALIFORNIA '
STATE WATER RESOURCES CONTROL BOARD L=
DIVISION OF WATER RIGHTS s
STATEMENT OF WATER DIVERSION AND USE 5., =
(This is not a Water Right) LT -
This statement should be typewritten or legibly written iffiinj
s

A. Name of person diverting water Peter J., Martinelli
Address _615 Horseshoe Hill R, , Belinas, Calif, 9ho24

Telephone: (415 ) B868-23113

B. Water is used under: X Riparian claim; Pre 1914 right; Other (explain)

C. Name of body of water at point of diversion __Pine Guleh Craask
Tributary to __Bolinas Lagoon

D. Place of diversion AW % SW % Section /3 , Township Q_I_A[_, Range QB LW , /M]D B&M,
Marin County, and locate it on a print from a U.S.G.S. quad sheet or make a
sketch on the section grid on the reverse side with regard to section lines and

prominent local landmarks. Name of works _Paradise Valley Ranch

E. Do you own the land at the point of diversion? YES X no [

F. Capacity of diversion works _2__5_ {cfs or Capacity of storage reservoir
Type of diversion facility: Gravity , Pump _X
Method of measurement: Weir __, Flume __, Electric Meter __, Water Meter __, Estimate X
G. State quantity of water used each month in gallons or acre-feet

1galisns Sr aTre-fes:

Total
Year Jan. Fek. March hpril May June July Auvg. Sept. Oct. Nov. Dec. Annual

'96 , 9.2‘6'6['970'6'15 gal] 18,004.
gal, |

If monthly and annua. use are not krown, check months in which water was used. State
extent of use in units, such as acres of each crop irrigated, average number of
persons served, number of stock watered, etc.

E. Annual water use in recent years: Maximum 12.°°°§&1-Minimum 2:.0.0__5_0 BL gaiicne or acrefec:
1
1. Purpose of use (what water is being used for) _CTroOp 1rrigation

J. General description or location of place of use (use sxetch of section grid on reverse
if you desire)

K. Year of first use as nearly as known 1980

L. Name of person filing statement - Peter J. Martinelli
Position: Owner/Operator

Address: P.0. Box 237 Belinas, Calif. 94924

I declare under penalty of perjury that the above is true and correct to the best of my
knowledge and belief.

Dated: Jan., 26 , 19 92 ., at _Bolinas (Paradime Valley) . California

@/M

WR-40 (2/96) See Instructions on Reverse Side




